
MEMORANDUM 


SUBJECT: r uested information related to 40 CFR part 71 


FROM: Candace Carraway 


TO: Art Fraas 


DATE: February 12, 1996 	I' 

e 

Per your request, attached are copies of the memorandum on 

limiting potential to emit and the white paper. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
R E ~ E A R C HTRIANGLE PARK.NC 27711 

OFFICE OF 
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AND STANDARDS 

BOTS TO8 SEB BELOW 


SUBJECT: January 25, 1995 Memorandum Regarding Potential to Emit 

Recently, you received a memorandum entitled, "Options for 
Limiting the Potential to Emit (PTE) of a Stationary Source Under 
Section 112 and Title V of the Clean Air Act (Act)" dated 
January 25, 1995. Subsequently, it has come to our attention 
that there were two errors on page 9 of this memorandum as 
follows: 

such sources. . 8 

(1) In the.sentence beginning "For this 2-year period
insert the words (i.e.0 those 

emitting under the 50 percent threshold)" 

(2) In the sentence beginning lTc) qaalify,..,"insert 
the words "transition periodw after the word "entire" 

and delete the phrase "as major sources and would not 

be required to obtain a permit that limits their 

potential to emit that would be considered to be 

adequate during this transition period." 


Please include the corrected page 9 when distributing this 

memorandum. 


If you have any questions or need further assistance, please 

contact Timothy Smith of my staff at 919-541-4718, 


Robert G. Kellam 

Acting Director 


Information Transfer and 

Planning Integration Division 


Attachment 


Addressees: 

Air Division Director, Regions I-X 
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delays in State adoption or EPA approval of programs or in their 

implementation. In order to ensure that such gaps do not create 

adverse consequences for States or for sources, EPA is announcing 

a transition policy for a period up to two years from the date of 

this memorandum. The EPA intends to make this transition policy

available at the discretion of the State or local agency to the 

extent there are sources which the State believes can benefit 

from such a transition policy. The transition period will extend 

from now until the gaps in program implementation are filled, but 

no later than January 1997. Today's guidance, which EPA intends 

to codify through a notice and comment rulemaking, provides

States discretion to use the following options for satisfying

potential to emit requirements during this transition period. 


1. sources maintaininu emissions below 50 bercent of all 
amlicable maior source reuuirements. For sources that typically
and consistently maintain emissions significantly below major 
source levels, relatively few benefits would be gained by making
such sources subject to major source requirements under the Act. 
For this reason, many States are developing exclusionary rules 
and genexal permits to create simple, streamlined means to ensure 
that these sources are not considered major sources. To ease the 
burden on States' implementation of title V, and to ensure that 
delays in EPA's approval of these types of programs will not 
cause an administrative burden on the States, EPA isproviding a 
2-year transition period for sources that maintain t-eir actual 
emissions, for every consecutive 12-month period (beginning with 
the 12 months immediately preceding the date of this memorandum), 
at levels that do not exceed 50 percent of any and all of the 
major stationary source thresholds applicable to that source. A 
source that exceeds the 50 percent threshold, without complying
with major source requirements of the Act (or without otherwise 
limiting its potential to emit), could be subject to enforcement,
For this 2-year period, such sources (i.e., those emitting under 
the 50 percent threshold) would not be treated as major sources 
and would not be required to obtain a permit that limits their 
potential to emit. To qualify under this transition policy, 
sources must maintain adequate records on site to demonstrate 
that emissions are maintained below these thresholds for the 
entire transition period. Consistent with the California 
approach, EPA believes it is appropriate for the amount of 
recordkeeping to vary according to the level of emissions (see
paragraphs 1.2 and 4.2 of the attached rule). 

2. Laraer sources with State limits. For the 2-year
transition period, restrictions contained in State permits issued 
to sources above the 50 percent threshold would be treated by EPA 
as acceptable limits on potential to emit, provided: (a) the 

pennit is enforceable as a practical matter; (b) the source owner 

submits a written certification to EPA that it will comply with 


.3 
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UNITED STATES ENVlRONMENTAL PROTECTION AGENCY 
WASHINGTON. 0 C 20460 

JAN 2 5 1995 

MEMORANDUM 

SUBJECT: 	 Options for Limiting the Potential to Emit (PTE) of a 
Stationary Source Under Section 112 and Title V of the 
Clean Air Act (Act) 

FROM: DE@&&* l n g n d  (MD-10)
Office Seitz,
S.of Air Qu 


Robert I. Van Hif u e 

Office of Regulatory Enforcement (2241) 


TO: Director, Air, Pesticides and Toxics 
Management Division, Regions I and IV 

Director; Air and Waste Management Division,
Region 11 

Director, Air, Radiation and Toxics Division,
Region 111 

Director, Air and Radiation Division,
Region V 

Director, Air, Pesticides and Toxics Division,
Region VI . 

Director, Air and Toxics Division, . 
Regions VII, VIII, IX, and X 

Many stationary source requirements of the Act apply only to 

!'major" sources. Major sources are those sources whose emissions 

of air pollutants exceed threshold emissions levels specified in 

the Act. For instance, section 112 requirements such as MACT and 

section 112(g) and title V operating permit requirements largely

apply only to sources with emissions that exceed specified levels 

and are thus major. To determine whether a source is major, the 

Act focuses not only on a source's actual emissions, but also on 

its potential emissions. Thus, a source that has maintained 

actual emissions at levels below the major source threshold could 

still be subject to major source requirements if it has the 

potential to emit major amounts of air pollutants. However, in 

sjtuations where unrestricted operation of a source would result 

in a potential to emit above major-source levels, such sources 

may legally avoid program requirements by taking federally-

enforceable permit conditions which limit emissions to levels 

below the applicable major source threshold. Federally-

enforceable permit conditions, if violated, are subject to 

enforcement by the Environmental Protection Agency (EPA) or by 
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citizens in addition to the State or Local agency. 


As the deadlines for complying with NACT standards and 
, title V operating permits approach, industry and State and local 
air pollution agencies have become increasingly focused on the 
need to adopt and implement federally-enforceable mechanisms to 
limit emissions from sources that desire to limit potential
emissions to below major source levels. In fact, there are 
numerous options available which can be tailored by the States to 
provide such sources with simple and effective ways to qualify as 
minor sources. Because there appears to be some confusion and 
questions regarding how potential to emit limits may be 
established, EPA has decided to: (1) outline the available 
approaches to establishing potential to emit limitations, 
(2) describe developments related to the-implementationof these 

various approaches, and (3) implement a transition policy that 

will allow certain sources to be treated as minor for a period of 

time sufficient for these sources to obtain a federally-

enforceable limit, 


Federal enforceability is an essential element of 
establishing limitations on a source's potential to emit. 
Federal enforceability ensures the conditions placed on emissions 
to limit a source's potential to emit are enforceable by EPA and 
citizens as a legal and practical matter, thereby providing the 
public with credible assurances that otherwise major sources are 
not avoiding applicable requirements of the Act, In order to 
ensure compliance with the Act, any approaches developed to allow 
sources to avoid the major source requirements must be supported ,
by the Federal authorities granted to citizens and EPA. In 
addition, Federal enforceability provides source owners and . 
operators with assurances that limitations they have obtained 
from a State or local agency will be recognized by EPA. 

The concept of federal enforceability incorporates two 

. separate fundamental elements that must be present in all 


limitations on a source's potential to emit. First, EPA must 

have a direct right to enforce restrictions and limitations 

,imposedon a source to limit its exposure to Act programs. This 
requirement is based both on EPA"s general interest in having the 
power to enforce "all relevant features of SIP'S that are 
necessary for attainment and maintenance of NAAQS and PSD 
incrementsm (see 54.FR 27275, citing 48 FR 38748, August 25, 

. 	 1983) as well as the specific goal of Using national enforcement 
to ensure that the requirements of the Act are uniformly
implemented throughout the nation (see 54 FR 27277). Second,
limitations must be enforceable as a practical matter. 

It is important to recognize that there are shared 

responsibilities on the part of EPA, State, and local agencies,

and on source owners to create and implement approaches to 

creating acceptable %imitations on potential emissions. The lead 
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responsibility for developing limitations on potential emissions 

rests primarily with source owners and State and local agencies.

At the same time, EPA must work together with interested parties,

including industry and States to ensure that clear guidance is 

established and that timely Federal input, including Federal 

approval actions, is provided where appropriate. The guidance in 

this memorandum is aimed towards continuing and improving this 

partnership. 


There 5s no single "one size fits allw mechanism that would 

be appropriate for creating federally-enforceable limitations on 

potential emissions for all sources in all situations. The 

spectrum of available mechanisms should, however, ensure that 

State and local agencies can create federally-enforceable

limitations without undue administrative burden to sources or the 

agency. With this in mind, EPA views the following types of 

programs, if submitted to and approved by EPA, as available to 

agencies seeking to establish federally-enforceable potential to 

emit: limits:' 


1. Federallv-enforceable State orteratina nermit nroarams 
fFESOPs) fnon-title VI. For complex sources with numerous and 
varying emission points, case-by-case permitting is generally
needed for the establishment of limitations on the source's 
potential to emit. Such case-by-case permitting is often 
accomplished through a non-title V federally-enforceable State 
operating permit program. This type of permit program, and its 
basic elements, are described in guidance published in the 
Federal Reaister on June 28, 1989 (54 FR 27274)- In short, the 
program must: (a) be approved into the SIP, (b) impose legal
obligations to conform to the permit limitations, (e) provide for 
limits that are enforceable as a practical matter, (d) be issued 
in a process that provides for review and an opportunity for 
comment by the public and by EPA, and (e) ensure that there is no 
relaxation of otherwise applicable Federal requirements. The EPA 
'believesthat these type of programs can be used for both 

criteria pollutants and hazardous air pollutants, as described in 

the memorandum, "Approaches to Creating Federally-Enforceable

Emissions Limits," November 3, 1993. This memorandum (referred 


, to below as the Noveinber 1993 memorandum) is included for your
information as Attachment 1. There are a number of important
clarifications with respect to hazardous air pollutants
subsequent to the November 1993 memorandum which are discussed 

'This is not an exhaustive list of considerations affecting

potential to emit. Other federally-enforceable limits can be 

used, for example, source-specific SIP revisions. For brevity, 

we have included those which have the widest applicability. 


1 
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below (see section entitled *@Limitationson Hazardous Air 

Pollutants"). 


2. &imitations established bv rules, For less complex
plant sites, and for source categories involving relatively few 
operations that are relatively similar in nature, case-by-case
permitting may .not be the most administratively efficient 
approach to establishing federally-enforceable restrictions. One 
approach that has been used is to establish a general le which 
creates federally-enforceable restrictions at one time for many 
sources (these rules have been referred to as uexclusionaryw
rules and by some permitting agencies as "prohibitoryn rules). A 
specific suggested approach for volatile organic compounds (VOC)
limits by rule was described in EPA's memorandum dated October 
15, 1993 entitled **Guidancefor State Rules for Optional
Federally-Enforceable Emissions Limits Based Upon Volatile 
Organic Compound (VOC) Use." An example of such an exclusionary
rule is a model rule developed for use in California. (The
California model rule is attached, along with a discussion of its 
applicability to other situations--see Attachment 2).
Exclusionary rules are included in a State's SIP and generally
become effective upon approval by EPA. 

3. General pemits. A concept similar to the exclusionary
rule is the establishment of a general permit for a given source 
type. A general permit is a single permit that establishes terms 
and conditions that must be complied with by all sources subject 
to that permit. The establishment of a general permit provides
for conditions limiting potential to emit in a one-time 
permitting process, and thus avoids the need to issue separate
permits for each source within the covered source type or 
category. Although this concept is generally thought of as an 
element of a title V permit program, there is no reason that a 
State or local agency could not submit a general permit program 
as a SIP submittal aimed at creating potential to emit limits for 
groups of sources. Additionally, general permits can be issued 
under the auspices of a SIP-approved FESOP. The advantage of a 
general permit, when compared to an exclusionary rule, is that 
upon approval by EPA of the State*spermit program, a I 

general permit could be written for one or more additional source 
types without triggering the need for the formal SIP revision 
process. 

4. gonstruction Be- . Mother type o f  case-by-case
permit is a construction permit. These permits generally cover 
new and modified sources, and States have developed such permit 
programs as an element of their SIP*s. As described in the 
November 1993 memorandum, these State major and minor new source 
review (NSR) construction permits can provide for federally-
enforceable limitations on a source's potential to ,emit. Further 
discussion of the use of minor source NSR programs is contained 
in =A's letter to Jason Grwnet, NESCAUM, dated November 2, 1994, 



which is congained in Attachment 3. As noted in this letter, the 
usefulness of minor NSR programs for the creation of potential to 
emit limitations can vary from State to State, and io somewhat 
dependent on the,scope of a State's program. 

5 .  3itle V x)emits. Operating permits issued under the 
Federal title V operating permits program can, in some cases,
provide a convenient and readily available mechanism to create 
federally-enforceable limits. Although the applicability date 
for part 70 permit programs is generally the driving force for . 	 most of the current concerns with respect to potential to emit,
there are other programs, such as the section 112 air toxics 
program, f o r  which title V permits may themselves be a useful 
mechanism for creating potential to emit limits. For example, 
many sources will be considered to be'major by virtue of 
combustion emissions of nitrogen oxides or sulfur dioxide, and 
will be required to obtain part 70 permits. Such permits could 
be used to establish federally-enforceable limitations that could 
ensure that the source is not considered a major source of 
hazardous air pollutants. 

Practicable Enforceabilitv 


If limitations-whether imposed by SIP rules or through
individual or general permits-are incomplete or vague or 
unsupported by appropriate compliance records, enforcement by the 
States, citizens and EPA would not be effective. Consequently,
in all cases, limitations and restrictions must be of sufficient 
quality and quantity to ensure accountability (see 54 FR 27283). 

The EPA has issued several guidance documents explaining the 

requirements of practicable enforceability (e.g., "Guidance on 

Limit.ing'Potential to -it in New Source Permitting," June 13, 

1989; memorandum from John Rasnic entitled #Policy Determination 

on Limiting Potential to Emit for Koch Refining Company's Clean 


' 	 Fuels Project,# March 13, 1992). In general, practicable
enforceability for a source-specific permit means that the 
permit's provisions must specify: (1) A technically-accurate
.limitationand the portions of the source subject to the 
limitation; (2) the time period for the limitation (hourly,
daily, monthly, and annual limits such as rolling annual limits);
and (3) the method to determine compliance including appropriate
monitoring, recordkeeping, and reporting. For rules and general
permits that apply to categories of sourc88, practicable
enforceability additionally requires that the provisions: 
(1) identify the types or categories of sources that are covered 
by the rule; (2) where coverage is optional, provide for notice 
to the permitting-authorityof the source's election to be 
covered by the rule; and (3) specify the enforcement consequences

relevant to the rule. More specific guidance on these ' 

enforceability principles as they apply to rules and general
permits is provided in Attachment 4. 
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iona an Hawdous Air Pollutants (HApl 


There are a number of important points to recognize with 

respect to the ability of existing State and local programs to 

create limitations for the 189 HAP listed in (or pursuant to)

section 112(b) of the Act, consistent with the definitions of 

npotential to emitn and @federally-enforceableN in 40 CFR 63.2 

(promulgated March 16, 1994, 59 FR 12408 in the part 63 General 

Provisions). The EPA believes that most State and local programs

should have broad capabilities to handle the great majority of 


. 	 situations for which a potential to emit limitation on HAP is 
needed. 

First, it'is useful to note that the definition of potential
to emit for the Federal air toxics program (see the subpart A 
"general provisions,11section 63.2) considers, for purposes of 
controlling HAP emissions, federally-enforceable limitations on 
criteria pollutant emissions if "the jffect such limitations 
would have on "[hazardous air pollutant] . . . emissionsN is 
federally-enforceable (emphasis added). There are many example8
of such criteria pollutant emission limits that are present in 
federally-enforceable State and local permits and rules. 
Examples would include a limitation constraining an operation to 
one (time limit specified) shift per day or limitations that 
effectively limit operations to 2000 hours per year. Other 
examples would include limitations on the amount of material 
used, for example a permit limitation constraining.an operation
to using no more than 100 gallons of paint per month. 
Additionally, federally-enforceable permit terms that, for 
example, required an incinerator to be operated and maintained at 
no less than 1600 degrees would have an obvious "effectn on the 
HAP present in the inlet stream. 

Another federally-enforceable way criteria pollutant

limitations affect HAP can be described as a *nested's HAP limit 

within a permit containing conditions limiting criteria 

pollutants. For example, the particular VOC@s within a given

operation may include toluene and xylene, which are also HAP. If 

'the VOC-limiting permit has established limitations on the amount 

of toluene and xylene used as the means to reduce VOC, those 

limitations would have an obvious @effectn on HAP as well. 


In cases as described above, the neffectw of criteria 
pollutant limits will be straightforward. In other cases,
information may be needed on the nature o f  the HAP stream 
present. For example, a limit on VOC that ensured total VOC's of 
20 tons per year may not ensure that each HAP present is less 
than 10 tons per year without further investigation. While the 
EPA intends to develop further technical guidance on situations 
for which additional permit terms and conditions may be needed to 
ensure that the lleffectnis enforceable as a practical matter,
the EPA intends to rely on State and local agencies to employ 
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care in drafting enforceable requirements which recognize obvious 

environmental and health concerns. 


There are, of course, a few important pollutants which are 
HAP but are not criteria pollutants. Example of these would 
include methylene chloride and other pollutants which are 
considered nonreactive and therefore exempt from coverage as 
VOC's. Especially in cases where such pollutants are the only
pollutants present, criteria pollutant emission limitations may 
not be sufficient'to limit HAP. For such cases, the State or . . 	 local agency will need to seek program approval under aeotion 
112(1) of the Act. 

Section l12(l) provides a clear mechanism for approval of 
State and local air toxics programs for purposes of establishing
HAP-specific PTE limits. The EPA intends, where appropriate,
that in approving permitting programs into the SIP, to add 
appropriate language citing approval pursuant to section 112(1) 
as well. An example illustrating sectiorl 112(1) approval is the 
approval of the State of Ohio's program for limiting potential to 
emit (see 59 FR 53587, October 25, 1994). In this notice, EPA 
granted approval under section 112(l).for hazardous air 
pollutants aspects of a State program for limiting potential to 
emit. Such language can be added to any federally-enforceable
State operating permit program, exclusionary rule, or NSR program
update SIP approval notice so long as the State or local program
has the authority*toregulate HAP and meets other section 112(1)
approval criteria. Transition issues related to such 
secti'on 112(1) approvals are discussed.below. 

Petemination of Maximum CaDacitv 


While EPA and States have been calculating potential to emit 
for a number of years, EPA believes that it is important at this 
time to provide some clarification on what is meant in the 
definition of potential to emit by the nma%imUm capacity of a 
stationary source to emit under its physical and operational
design." Clearly,#thereare sources for which inherent physical
.limitations f.or the operation restrict the potential emissions of 
individual emission units. Where such inherent limitations can 
be documented by a source and confirmed by the permitting agency,
EPA believes that States have'the authority to make such 
judgements and factor them into estimates of  a stationary 

. source's potential to emit. 

The EPA believes that the most straightforward examples of 
such inherent limitations is for single-emission unit type
operations. For example, EPA does not believe that the "maximum 
capacity" language requiresthat owner or a paint spray booth at 
a small auto body shop must assume that (even if the source could 
be in operation year-round) spray equipment is operated 8760 
hours per year in cases where there are inherent physical 
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limitations on the number o f  cars that can be painted within any
given period of time. For larger sources involving multiple
emissions units and complex operations, EPA believes it can be 
more problematic to identify the inherent limitations that may
exist. 

The EPA intends, within its resource constraints, to issue 

technical assistance in this area by providing infoxktion on the 

type of operational limits that may be considered acceptable to 

limit the potential to emit for certain individual small source 

categories. 


wansition Guidance for Section 112 and Title V AQnlicability: 


Most, if not all, States have recognized the need to develop

options for limiting the potential emissions of sources and are 

moving forward with one or more of the strategies described in 

the preceding sections in conjunction with the submission and 

implementation of their part 70 permit programs. However, EPA is 

aware of the concern of States and sources that title V or 

section 112 implementation will move ahead of the development and 

implementation of these options, leaving sources with actual 

emissions clearly below the major source thresholds potentially

subject to part 70 and other major source requirements. Gaps

could theoretically occur during the time period it takes for a 

State program to be designed and administratively adopted by the 

State, approved into the SIP by EPA, and implemented as needed to 

cover individual sources. 


The EPA is committed to aiding all States in developing and 

implementing adequate, streamlined, and cost-effective vehicles 

for creating federally-enforceable limits on a source's potential

emissions by the time that section 112 or title V requirements

become effective. To help bridge any gaps, EPA will expedite its 

reviews of State exclusionary rules and operating permit rules 

by, among other things, coordinating the approval of these rules 

with the approval of the State's part 70 program and by using

expeditious approval approaches such as "direct final" Federal 

Peaister notices to ensure that approval of these programs does 

not lag behind approval of the part 70 program. 


In addition, in such approval notices EPA will affirm any
limits established under the State's program since its adoption
by the State but prior to Federal approval if such limits were 
established in accordance with the procedures and requirements o f  
the approved program. An example of language affirming such 
limits was recently used in approving an Illinois SIP revision 
(see 57 FR 59931, included as Attachment 5). 


The EPA remains concerned that even with expedited approvals

and other strategies, sources may face gaps in the ability to 

acquire federally-enforceable potential to emit limits due to 
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delays in State adoption or EPA approval of programs or in their 
implementation. In order to ensure that such gaps do not create 
adverse consequences for States or for sources, EPA is announcing 
a transition policy for a period up to two years from the date of 
this memorandum. The EPA intends to make this transition policy
available at the discretion of the State or local agency to the 
extent there are sources which the State believes can benefit 
iron such a transition policy. The transition period will extend . 
from now until the gaps in program implementation are filled, but 
no later than January 1997. Today's guidance, which EPA intends . 	 to codify through anotice and comment rulemaking, provides
States discretion to use the following options for satisfying
potential to emit requirements during this transition period. 

1. Sources maintainina emissions below 50 Bercent of all
-

annlicable maior source reauirements. For sources that typically

and consistently maintain emissions significantly below major 

source levels, relatively few benefits would be gained by making

such sources subject to major source requirements under the Act. 

For this reason, many States are developing exclusionary rules 

and general permits to create simple, streamlined means to ensure 

that these sources are not considered major sources. To ease the 

burden on States' implementation of title V, and to ensure that 

delays in EPA's approval of these types of programs will not 

cause an administrative burden on the States, EPA is providing a 
2-year transition period for sources that maintain their actual 

emissions, for every consecutive 12-month period (beginning with 

the 12 months immediately preceding the date of this memorandum), 

at levels that do not exceed 50 percent of any and all o f  the 
major stationary source thresholds applicable to that source. A 
source that exceeds the 50 percent threshold, without complying

with major source requirements of the Act (or without otherwise 

limiting its potential to emit), could be subject to enforcement. 

For this 2-year period, such sources would not be treated as 

major sources and would not be required to obtain a permit that 

limits their potential to emit. To qualify under this transition 

policy, sources must maintain adequate records on site to 

demonstrate that emissions are maintained below these thresholds 

.for the entire as major sources and would not be required to 

obtain a permit that limits their potential to emit that would be 

considered to be adequate during this transition period.

Consistent with the California approach, EPA believes it is 

appropriate for the amount of recordkeeping to vary according to 

the level of emissions (see paragraphs 1.2 and 4.2 of the 
attached rule). 

2. &araer sources with State limits, For the 2-year
transition period, restrictions contained in State permits issued 
to sources above the 50 percent threshold would be treated by EPA 
as acceptable limits on potential to emit, provided: (a) the 
permit is enforceable as a practical matter; (b) the source owner 
submits a written certification to EPA that it will comply with 
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the limits as a restriction on its potential to emit; and (c) the 
source owner, in the certification, accepts Federal and citizen 
enforcement of the limits (this is appropriate given that the 
limits are being taken to avoid otherwise applicable Federal 
requirements). Such limits will be valid for purposes of 
limiting potential to emit from the date the certification is 
received by EPA until the end of the transition period. States 
interested in paking use of this portion of the transition policy
should work with their Regional Office to develop an appropriate 

- certification process. 

3. For noncriteria HAP for 

which no existing federally-approved program is available for the 

creation of federally-enforceable limits, the 2-year transition 

period provides for sufficient time to gain approval pursuant to 

section 112(1). For the 2-year transition period, State 

restrictions on such noncriteria pollutants issued to sources 

with emissions above the 50 percent threshold would be treated by

EPA as limiting a source's potential to emit, provided that: 

(a) the restrictions are enforceable as a practical matter;

(b) the source owner submits a written certification to EPA that 
it will comply with the limits as a restriction on its potential 

to emit; and (c) the source owner, in the certification, accepts

Federal and citizen enforcement of the limits. Such limits will 

be valid for purposes of limiting potential to emit fron the date 

the certification is received by EPA until the end of the 
transition period. 


The Regional Offices should send this memorandum, including

the attachments, to States within their jurisdiction. Questions

concerning specific issues and cases should be directed to the 

appropriate Regional Office. Regional Office staff may contact 

Timothy Smith of the Integrated Implementation Group at 

919-541-4718, or Clara Poffenberger with w e  Air Enforcement 

Division at 202-564-8709. 


Attachments 


CC: 	 Air Branch Chief, Region I-X 

Regional Counsels 


I 




<. UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 Office of Air Quality Planning and Standards 

t 
Research Triangle Pak, North Carolina 27711 

PEMORANDUM 

SUBJECT: 	 Approaches to Creating
missions Limits 

FROM: / John S. Seitz, 
t w c e of Air
2
TO: Director, Air, Pesticides and Toxics 

Management Division, Regions I and IV 
Director, Air and Waste Management Division,
Region 11 

Director, Air, Radiation and Toxics Division,
Region 1x1 

Director, Air and Radiation Division,
Region V 

Director, Air, Pesticides and Toxics Division,
Region VI 

Director, Air and Toxics Division,
Regions VII, VIII, IX, and X 

The new operating permits program under title V of the Clean 
Air Act (Act), combined with the additional and lower thresholds 
for 9najor" sources a l so  provided by the 1990 Amendments to the 
Act, has led to greatly increased interest by State and local air 
pollution control agencies, as well as sources, in obtaining
federally-enforceable limits on source potential to emit air 
pollutants. Such limits entitle sources to be considered nminorn 
for the purposes of title V permitting and various other 
requirements of the Act. Numerous parties have identified this 
as a high priority concern potentially involving thousands of 
sources in each of the larger States. 

The issue of creating federally-enforceable emissions limits 

has broad implications throughout air programs. Although many of 

the issues mentioned above have arisen in the context of the 

title V permits program, the same issues exist for other 

programs, including those under section 112 of the Act. As 
discussed below, traditional approaches to creating federally-

enforceable emissions limits may be unnecessarily burdensome and 

time-consuming for certain types and sizes of sources. In

addition, they have been of limited usefulness with respect to 

creating such limits for emissions of hazardous air pollutants

(HAP'S). 


The purpose of this memorandum is to respond to these needs 
by announcing the availability of two further approaches to 
creating federally-enforceable emissions limits: the =itension 
of existing criteria pollutant program mechanisms for HAP program 
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purposes, and the creation of certain classes of standardized 

emissions limits by rule. We believe that these options are 

responsive to emerging air program implementation issues and 

provide a reasonable balance between the need for administrative 

streamlining and the need for emissions limits that are 

technically sound and enforceable. 


Backaround 


Various regulatory options already exist for the creation of 
federally-enforceable limits on potential to emit. These were 
summarized in a September 18, 1992 memorandum from John Calcagni,
Director, Air Quality Management Division. That memorandum 
identified the five regulatory mechanisms generally seen as 
available. These are: State major and minor new source review 
(NSR) permits [if the NSR program has been approved into the 
State implementation plan (SIP) and meets certain procedural
requirements]; operating permits based on programs approved into 
the SIP pursuant to the criteria in the June 28, 1989 Federal 
Resister (54  FR 27274); and title V permits (including general
permits). Also available are SIP limits for individual sources 
and limits for HAP'S created through a State program approved 
pursuant to section 112(1) of the Act. 

Regional Office and State air program officials realize that 
these five options are generally workable, but feel that the 
programs emerging from the 1990 Amendments present certain 
further needs that are not well met. They note #at NSR is not 
always available, title V permitting can be more rigorous than 
appropriate for those sources that are in fact quite small, and i 
that general permits have limitations in their usefulness. The 
use of State operating permits approved into the SIP pursuant to 
the June 28, 1989 Federal Resister is generally considered to be 
a promising option for some of these transactions; however, these 
programs do not regulate toxics directly. 

State Oneratinu Permits for Both Criteria Pollutants 

and HAP'S 


As indicated above, State operating permits issued by 
programs approved into the SIP pursuant to the process provided
in the June 28, 1989 Federal Resister are recognized as federally
enforceable. This is a useful option, but has historically been 
viewed as limited in its ability to directly create emissions 
limits for HAP'S because of the SIP focus on criteria pollutants. 

Since that option was created, however, section 112 of the 
A c t  has been rewritten, creating significant new regulatory
requirements and conferring additional responsibilities and 
authorities upon the Environmental Protection Agency (EPA) and 
the States. Section 112 now mandates a wide range of mctivities: 
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source-specific preconstruction reviews, areawide approaches to 
controlling risk, provisions for permitting pursuant to the 
title V permitting program, and State program provisions in 
section 112(1) that are 6imilar to aspects of the SIP program. A 
result of these changes is that implementation of toxics programs
will entail the use of many of the same administrative mechanisms 
as have been in use for the criteria pollutant programs. 

Upon further analysis of these new program mandates and 
corresponding authorities, EPA concludes that section 112 of the 
Act, including section 112(1), authorizes it to recognize these 
same State operating permits programs for the creation of 
federally-enforceable emissions limits in support of the 
implementation of section 112. Congress recognized, and 
longstanding State practice confirm, that operating permits 
are core-implementing mechanisms for air quality program
requirements. This was EPA8s basis for concluding that 
section 110 of the Act authorizes the recognition and approval
into the SIP of operating permits pursuant to the June 28, 1989 
promulgation, even though section 110 did not expressly provide
for such a program. Similarly, broad provision of section 112(1)
for "a program for the implementation and enforcement . . . of 
emission standards and other requirements for air pollutants
subject to this section" provides a sound basis for EPA 
recognition of State operating permits for implementation and 
enforcement of section 112 requirements in the same manner 
as these permitting processes were recognized pursuant to 
section 110. 

'In implementing this authority to approve State operating
permits programs pursuant to section 112, it should be noted that 
the specific criteria for what constitutes a federally-
enforceable permit are also the same as for the existing SIP 
programs. The June 28, 1989 Federal Reaister essentially
addressed in a generic sense the core criteria for creating
federally-enforceable emissions limits in operating permits:
appropriate procedural mechanisms, including public notide and 
opportunity for comment, statutory authority for EPA approval of 
the State program, and enforceability as a practical matter. The 
EPA did this in the context of SIP development, not because these 
criteria are specific to the SIP, but because section 110 of the 
A c t  was seen as our only certain statutory basis for this prior 
to the 1990 Amendments. Based on the discussion above, States 
can extend or develop State operating permits programs for toxics 
pursuant to the criteria set forth in the June 28, 1989 Federal 
peuister. The EPA is also evaluating analogous opportunities to 
enhance State HSR programs to address toxics and will address 
this in future guidance. 

This is a significant opportunity to limit directly the 
emissions of HAP'S. It also offers the advantage of t . ~  
administrative efficiencies that arise from using existing 
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administrative mechanisms, as opposed to creating additional 

ones. 

States are encouraged to consult with EPA Regional Offices 
to discuss the details of adapting their current programs to 
carry out these additional functions. The EPA will consider 
State permitting programs meeting the criteria in the June 28, 
1989 Federal Recrister as being approvable for HAP program
functions as well. States may submit theJr programs for 
implementing this process with their part 70 program submittals, 
or at such other time as they choose. The EPA has various 
options for administratively recognizing these State program
submittals. The EPA plans initially to review these State 
programs as SIP review actions, but with official recognition 
pursuant to authorities in both sections 110 and 112. Once 
rulemaking pursuant to section 112(1) of the Act is completed,
EPA expects to use the process developed in that rule for 
approving State programs for HAP'S. The section 112(1) process 
may be especially useful prior to EPA approval and implementation
of the State title V programs. The reader may wish to refer to 
the process for certain section 112(1) approvals proposed on May
19, 1993 (58 FR 29296) (see section 63.91). 

The General Provisions (40 CF'R part 63) establish the 
applicability framework for the implementation of section 112. 
In the final rule, EPA will indicate that State operating permits 
programs which meet the procedural requirements of the June 28, 
1989 Federal Reaister can be used to develop federally-
enforceable emissions limits for m'6,thereby limiting a 
source's potential to emit. In addition, after we gain
implementation experience, EPA will be evaluating the usefulness 
of further rulemaking to define more specific criteria by which 
this process may be used in the implementation of programs under 
section 112 of the Act. Any such rulemaking could similarly be 
incorporated into the General Provisions in part 63. 

State-Standardized Processes Created bv Rule to Establish 

Source-SDecific, Federallv-Enforceable Emissions Limits 


State air program officials have highlighted specific types

of sources that are of particular administrative concern because 

of their nature and number. These include sources whose 

emissions are primarily volatile organic compounds (VOC) arising

from use of solvents or coatings, such as automobile body shops.

Another example is fuel-burning sources that have low actual 

emissions because of limited hours of operation, but with the 

potential to emit sulfur dioxide in amounts sufficient to cause 

them to be classified as major sources. 


The EPA recognizes that emissions limitations for some 

processes can be created through standardized protocol,. For 

example, limitations on potential to emit could be established 
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for certain VOC sources on the basis of limits on solvent use,
backed up by recordkeeping and by periodic reporting. Similarly,
limitations on sulfur dioxide emissions could be based on 
specified sulfur content of fuel and the source's obligation to 
limit usage to certain maximum amowrts. Limits on hours of 
operation may be acceptable for certain others sourceb;, such as 
standby boilers. In all cases, of course, the technical 
requirements would need to be supported by sufficient compliance
procedures, especially monitoring and reporting, to be considered 
enforceable. 

The EPA concludes that such protocols could be relied on to 
create federally-enforceable limitations on potential to emit if 
adopted through rulemaking and approved by EPA. Although such an 
approach is appropriate for only a limited number of source 
categories, these categories include large numbers of sources,
such as dry cleaners, auto body shops, gas stations, printers,
and surface coaters. If such standardized control protocols are 
sufficiently reliable and replicable, EPA and the public need not 
be involved in their application to individual sources, as long 
as the protocols themselves have been subject to notice and 
opportunity to comment and have been approved by EPA into the 
SIP. 

To further illustrate this concept and to provide
implementation support to the States, EPA has recently released 
guidance on one important way of using this process. This 
document, entitled "Guidance for State Rules for Optional
Federally-Enforceable Emissions Limits Based on Volatile Organic
Compound Use," was issued by D. Kent Berry, Acting Director, Air 
Quality Management Division, on October 15, 1993. It describes 
approvable processes by which States can create federally-
enforceable emissions limits for VOC for large numbers of sources 
in a variety of source categories. 

States have flexibility in their choice of administrative 
process for implementation. In some cases, it may be adequate
for a State to apply these limits to individual sources through a 
registration process rather than a permit. A source could simply
submit a certification to the State committing to comply with the 
terms of an approved protocol. Violations of these 
certifications would constitute SIP violations, in the case of 
protocols approved into the SIP, and be subject to the same 
enforcement mechanisms as apply in the case of any other SIP 
violation. Such violations would, of course, also subject the 
source to enforcement for failure to comply with the requirements
that apply to major sources, such as the requirement to obtain a 
title V permit or comply with various requirements of section 112 
of the Act. 

Soue States have also indicated an interest in ELZ 
expansive approaches to implementing this concept, such as making 
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presumptive determinations of control equipment efficiency with 
respect to particular types of sources and pollutants. While 
such approaches are more complicated and present greater numbers 
of concerns in the P A  review proces6, they offer real potential
if properly crafted. The EPA will evaluate State proposals and 
approve them if they are technically sound and enforceable as a 
practical matter. 

States may elect to use this approach to create federally-
enforceable emissions limits for sources of W ' S  as well. Based 
on the same authorities in section 112 of the Act, as cited above 
in the case of operating permits, EPA can officially recognize
such State program Submittals. AS with the operating permits
option discussed in the preceding section, EPA plans initially to 
review these activities as SIP revisions, but with approval
pursuant to both sections 110 and 112 of the Act, and approve
them through the section 112(1) process when that rule is final. 

Jmlementation Guidance -

As indicated above, the creation of federally-enforceable
limits on a source8spotential to emit involves the 
identification of the procedural mechanisms for these efforts,
including the statutory basis for their approval by EPA, and the 
technical criteria necessary for their implementation, Today's
guidance primarily addresses the procedural mechanisms available 
and the statutory basis for EPA approval. 

The EPA will be providing further information with respect : 
to the implementation of these concepts. As described above, the 
first portion of this guidance, addressing limits on VOC 
emissions, was issued on October 15, 1993. My office is 
currently working with Regional Offices and certain States in 
order to assist in the development of program options under 
consideration by those States. We will provide technical and 
regulatory support to other State programs and will make,the
results of these efforts publicly available through the Office of 
Air Quality Planning and Standards (OAQPS) Technology Transfer 
Network bulletin board. 

We will provide further support through the release of a 
document entitled "Enforceability Requirements for Limiting
Potential to Emit Through SIP Rules and General Permits," which 
is currently undergoing final review within EPA. In addition,
EPA will be highlighting options for use of existing technical 
guidance with respect to creating sound and enforceable emissions 
limits. An important example of such guidance is the EPA "Blue 
Book," which has been in use by States for the past 5 years as 
part of their VOC control programs. 
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States are encouraged to discuss program needs with their 
EPA Regional Offices. The OAQPS will vork with t h e m  in 
addressing approvals. As indicated, additional technical 
guidance for implementing these approaches iS underway and will 
be made publicly available soon. For further information, please
call Kirt Cox at (919) 541-5399. 

cc: 	 Air Branch Chief, Regions I - X  
Regional Counsel, Regions I-X 
OAQPS Division Directors 
A. Eckert 
M. Winer 
A. Schwartz 
E. Hoerath 
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California Example Rule 


Backaround 


State agencies and local agencies (such as the Air Pollution 
Control Districts in California) can adopt rules which place
emissions limitations on a category of sources through a 
combination of limitations and compliance requirements. These 
rules, if practicably enforceable, adopted with adequate public 
process and approved into the SIP, can validly limit potential to 
emit. Moreover, because State or local rules can cover many 
sources with a single regulatory action, they are well-suited to 
cover large populations of smaller sources. Many States are 
finding that a combination of SIP rules or general permits for 
smaller sources combined with individual permits for larger 
sources provides the simplest means of ensuring that minor source ' 

emissions are adequately limited. 

Discussion of California Rule 


The EPA, the California Air Pollution Control Officers 
Association and the California Air Resources Board recently
completed development of a model rule for use by the California 
Air Pollution Control Districts. . Because the rule contains 
several innovations, including covering all source categories,
and should prove to be an inexpensive and efficient means of 
limiting the potential emissions of thousands of sources in 
California, the EPA believes that parts of the rule may be 
helpful for other States to review and consider. 

The proposed rule is designed to place smaller sources under 

annual emissions limits which restrict their Ifpotentialto emit" 

and thus their exposure to "major source" requirements of the 

Clean Air Act. The rule ensures compliance with the annual limit 

through a series of recordkeeping and reporting requirements.

These requirements are tapered to reduce burdens as source size 

decreases. The rule creates three levels of responsibility. The 

first tier requires both recordkeeping and reporting. The second 

tier requires only recordkeeping with no reporting. For 

instance, sources that emit only attainment pollutants which 

limit their emissions to below 25 tons per year have no reporting

requirement. For sources under 5 tons per year (or 2 tons per 

year for a single hazardous air pollutant), there is no specified

recordkeeping or reporting requirements although these sources 

must still maintain sufficient records to demonstrate their 

compliance with the rule. 


To the extent possible, the recordkeeping requirements are 

itemized by source category and are designed to take advantage of 

records that sources are already likely to maintain. Through

these measures, the rule should assure the public that the 

sources subject to the rule are properly maintaining their 

emissions below major source levels, while maximizing source 
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pollution control equipment to demonstrate compliance

through the maintenance of general records on the unit and 

its operations. EPA has always been concerned with this 

provision since many pollution control units are only

effective if specific operating procedures are followed. 

These specifics are best set and tracked in a source-

specific, federally enforceable permit. For this reason,

section 1.3 sunsets the applicability of the draft rule,

after January 1, 1999, to pollution control equipment. For 

the coverage to continue beyond that date, a district must 

extend the provision. The EPA will disapprove the extension 

if the experience with the rule demonstrates that more 

specific conditions are needed to ensure that pollution

control devices are being used properly and continuously. 


Section 4 . 2 ( E ) :  In general, EPA does not favor the use of 
generic or catch-all recordkeeping requirements for 
compliance purposes. There is a fear that the records 
necessary to show compliance for individual source 
categories will not be specified by the generic provision
and thus will not be maintained. For this reason, EPA urges
the Board and the Districts to evaluate regularly whether 
specific recordkeeping requirements should be developed for 
additional categories. As we noted during our negotiations,
EPA will evaluate this question after the rule is in effect 
for three years and the EPA may seek -- through a SIP call 
or through other mechanisms -- to require additional 
recordkeeping requirements if there are implementation
problems with this generic category. The districts may wish 
to add to the rule a provision which would authorize them to I 

add recordkeeping requirements for additional source 
categories without a further SIP revision. 
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1.3 

1.4 

materials contain the following: methyl chloroform (1,1, 1-trichloroethane), 
methylene chloride (dichloromethane), tetrachloroethylene (perchloroethylene), 
or trichloroethylene, but not more than 300 gallons of any one solvent-
containing material; 

3. 	 -gallons of solvent-containing (or volatile organic compound containing) 
material used at a paint spray unit(s);' 

4. 	 4,400,000 gallons of gasoline dispensed from equipment with Phase I and I1 
vapor recovery systems; 

5. 	 470,000 gallons of gasoline dispensed from equipment without Phase I and 11 
vapor recovery systems; 

6.  1,400 gallons of gasoline combusted; 

7. 16,600 gallons of diesel fuel combusted; 

8. 500,000gallons of distillate oil combusted, or 

9. 71,400,000 cubic feet of natural gas combusted. 

Within 30 days of a written request by the District or the U.S.EPA, the owner or operator
of a stationary source not maintaining records pursuant to sections 4.0 or 6.0 shall 
demonstrate that the stationary source's emissions or throughput are not in excess of the 
applicable quantities set forth in subsection A or B above. 

Provision for Air Pollution Control Equipment: The owner or operator of a stationary 
source may take into account the operation of air poliution control equipment on the capacity 
of the source to emit an air contaminant if the equipment is required by Federal, State, or 
District rules and regulations or permit terms and conditions. The owner or operator of the 
stationary source shall maintain and operate such air pollution control equipment in a manner 
consistent with good air pollution control practice for minimizing emissions. This provision 
shall not apply after January 1, 1999 unless such operational limitation is federally 
enforceable or unless the District Board specifically extends this provision and it is submitted 
to the U.S.EPA. Such extension shall be valid unless, and until, the U.S.EPA disapproves 
the extension of this provision. 

Exemption, Stationary Source Subject to Rule -(District Title V rule): This rule shall not 
apply to the following stationary sources: 

A. 	 Any stationary source whose actual emissions, throughput, or operation, at any time 
after the effective of this rule, is greater than the quantities specified in sections 3.1 
or 6.1 below and which meets both of the following conditions: 

'Tobe determined based on district SIP rules . 
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2.0 

2.1 

2.2 

2.3 

2.4 

2.5 

2.6 

2.7 

DEFINITIONS 

All terms shall retain the definitions provided under 40 CFR Part 70.2 [alternatively, the 
District Title V rule] unless otherwise defined herein. 

12-month period: A period of twelve consecutive months determined on a rolling basis with 
a new 12-month period beginning on the first day of each calendar month. 

Actual Emissions: The emissions of a regulated air pollutant from a stationary source for 
every 12-month period. Valid continuous emission monitoring data or source test data shall 
be preferentially used to determine actual emissions. In the absence of valid continuous 
emissions monitoring data or source test data, the basis for determining actual emissions shall 
be: throughputs of process materials; throughputs of materials stored; usage of materials; 
data provided in manufacturer's product specifications, material volatile organic compound 
(VOC) content reports or laboratory analyses; other information required by this rule and 
applicable District, State and Federal regulations; or information requested in writing by the 
District. All calculations of actual emissions shall use U.S.EPA, California Air Resources 
ba rd  (CARB) or District approved methods, including emission factors and assumptions. 

Alternative Operational Limit: A limit on a measurable parameter, such as hours of 
operation, throughput of materials, use of materials, or quantity of product, as specified in 
Section 6.0, Alternative Operational Limit and Requirements. 

Emission Unit: Any article, machine, equipment, operation, contrivance or related 
groupings of such that may produce and/or emit any regulated air pollutant or hazardous air 
pollutant. 

Federal Clean Air Act: The federal Clean Air Act (CAA) as amended in 1990 (42 U.S.C. ' 

section 7401 et seq.) and its implementing regulations. 

Hazardous Air Pollutant: Any air pollutant listed pursuant to section 112(b) of the federal 
Clean Air Act. 

Major Source of Regulated Air Pollutants (excluding HAPs): A stationary source that emits 
or has the potential to emit a regulated air pollutant (excluding HAPs) in quantities equal to 
or exceeding the lesser of any of the following thresholds: 

A. 100 tons per year (tpy) of any regulated air pollutant; 

B. 	 50 tpy of volatile organic compounds or oxides of nitrogen for a federal ozone 
nonattainment area classified as serious, 25 tpy for an area classified as severe, or 10 
tpy for an area classified as extreme; and 

C. 70 tpy of PM,, for a federal PM,, nonattainment area classified as serious. 

Fugitive emissions of these pollutants shall be considered in calculating total emissions for 
stationary sources in accordance with 40 CFR Part 70.2 "Definitions- Major source(2)." 
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3. 	 Any HAP subject to a District case-by-case emissions limitation determination 
for a new or modified source, prior to the U.S.EPA promulgation or 
scheduled promulgation of an emissions limitation shall be considered a 
regulated air pollutant when the determination is made pursuant to section 
112(g)(2). In case-by-caseemissions limitation determinations, the HAP shall 
be considered a regulated air pollutant only for the individual source for which 
the emissions limitation determination was made. 

3.0 ‘EMISSIONLIMITATIONS 

3.1 	 Unless the owner or operator has chosen to operate the stationary source under an alternative 
operational limit specified in section 6.1 below, no stationary source subject to this rule 
shall emit in every 12-month period more than the following quantities of emissions: 

A. 	 50 percent of the major source thresholds for regulated air pollutants (excluding 
HAPs), 

B. 5 tons per year of a single HAP, 

C. 12.5 tons per year of any combination of HAPs, and 

D. 50 percent of any lesser threshold for a single HAP as the U.S.EPA may establish 
by rule. 

3.2 	 The APCO shall evaluate a stationary source’s compliance with the emission limitations in 
section 3.1 above as part of the District’s annual permit renewal process required by Health, 
& Safety Code section 42301(e). In performing the evaluation, the APCO shall consider any 
annual process statement submitted pursuant to Section 5.0, Reporting Requirements. In the 
absence of valid continuous emission monitoring data or source test data, actual emissions 
shall be calculated using emissions factors approved by the U.S.EPA , C A W ,  or the 
APCO. 

3.3 	 Unless the owner or operator has chosen to operate the stationary source under an alternative 
operational limit specified in section 6.1 below, the owner or operator of a stationary source 
subject to this rule shall obtain any necessary permits prior to commencing any physical or 
operational change or activity which will result in actual emissions that exceed the limits 
specified in section 3.1 above. 

4.0 RECORDKEEPING REQUIREMENTS 

Immediately after adoption of this rule, the owner or operator of a stationary source subject 
to this rule shall comply with any applicable recordkeeping requirements in this section. 
However, for a stationary source operating under an alternative operational limit, the owner 
or operator shall instead comply with the applicable recordkeeping and reporting 
requirements specified in Section 6.0, Alternative Operational Limit and Requirements. The 
recordkeeping requirements of this rule shall not replace any recordkeeping requirement 
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2. Information on the tank design and specifications including control equipment. 

C. Combustion Emission Unit 

The owner or operator of a stationary source subject to this rule that contains a 
combustion emission unit shall keep and maintain the following records: 

1. 	 Information on equipment type, make and model, maximum design process 
rate or maximum power input'output, minimum operating temperature (for 
thermal oxidizers) and capacity, control device@)type and description (if any) 
and all source test information; and 

2. 	 A monthly log of hours of operation, fuel type, fuel usage, fuel heating value 
(for non-fossil fuels; in terms of BTU/lb or BTU/gal), percent sulfur for fuel 
oil and coal, and percent nitrogen for coal. 

D. Emission Control Unit 

The owner or operator of a stationary source subject to this rule that contains an 
emission control unit shall keep and maintain the following records: 

1. 	 Information on equipment type and description, make and model, and emission 
units served by the control unit; 

2. 	 Information on equipment design including where applicable: pollutant(s) 
controlled; control effectiveness; maximum design or rated capacity; inlet and 
outlet temperatures, and concentrations for each pollutant controlled; catalyst , 

data (type, material, life, volume, space velocity, ammonia injection rate and 
temperature); baghouse data (design, cleaning method, fabric material, flow 
rate, air/cloth ratio); electrostatic precipitator data (number of fields, cleaning 
method, and power input); scrubber data (type, design, sorbent type,pressure 
drop); other design data as appropriate; all source test information; and 

3. 	 A monthly log of hours of operation including notation of any control 
equipment breakdowns, upsets, repairs, maintenance and any other deviations 
from design parameters. 

E. General Emission Unit 

The owner or operator of a stationary source subject to this rule that contains 
an emission unit not included in subsections A, B or C above shall keep and 
maintain the following records: 

1. 	 Information on the process and equipment including the following:
equipment type, description, make and model; maximum design process 
rate or throughput; control device(s) type and description (if any); 

2. Any additional information requested in writing by the APCO; 
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. 6.2 

7.0 


7.1 


7.2 
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engine(s) shall not operate more than 5,200 hours in every 12-month h 2 
period and shall not use more-than 265,000 gallons of diesel fuel in 
every 12-month period. 

b. 	 For a federal ozone nonattainment area classified as serious, the 
emergency standby engine(s) shall not operate more than 2,600hours in 
every 12-month period and shall not use more than 133,000 gallons of 
diesel fuel in every 12-month period. 

C. 	 For a federal ozone nonattainment area classified as severe, the 
emergency standby engine@)shall not operate more than 1,300 hours in 
12-month period and shall not use more than 66,000 gallons of diesel 
fuel in every 12-month period. 

2. 	 A monthly log of hours of operation, gallons of fuel used, and a monthly 
calculation of the total hours operated and gallons of fuel used in the previous 
12 months shall be kept on site. 

3. 	 A copy of the monthly log shall be submitted to the APCO at the time of 
annual permit renewal. The owner or operator shall certify that the log is 
accurate and true. 

The owner or operator of a stationary source subject to this rule shall obtain any necessary . 

permits prior to commencing any physical or operational change or activity which will result 
in an exceedance of an applicable operational limit specified in section 6.1 above. 

VIOLATIONS 

Failure to comply with any of the applicable provisions of this rule shall constitute a 
violation of this rule. Each day during which a violation of this rule occurs is a separate 
offense. 

A stationary source subject to this rule shall be subject to applicable federal requirements for 
a major source, including Rule -(District Title V rule) when the conditions specified in 
either subsections A or B below, occur: 

A. 	 Commencing on the first day following every 12-month period in which the stationary 
source exceeds a limit specified in section 3.1 above and any applicable alternative 
operational limit specified in section 6.1, above, or 

B. 	 Commencing on the first day following every 12-month period in which the owner or 
operator can not demonstrate that the stationary source is in compliance with the 
limits in section 3.1 above or any applicable alternative operational limit specified in 
section 6.1 above. 
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ALTERNATIVE OPERATIONAL LIMIT ANI) REQUIREMENTS 

me District may propose additional alternative operational limits] 

The owner or operator may operate the permitted emission units at a stationary source 
subject to this rule under any one alternative operational limit, provided that at least 90 
percent of the stationary source's emissions in every 12-month period are associated with the 
operation(s) limited by the alternative operational limit. 

Upon choosing to operate a stationary source subject to this rule under any one alternative 
operational limit, the owner or operator shall operate the stationary source in compliance 
with the alternative operational limit and comply with the specified recordkeeping and 
reporting requirements. 

A. 	 The owner or operator shall report within 24 hours to the APCO any exceedance of 
the alternative operational limit. 

B. 	 The owner or operator shall maintain all purchase orders, invoices, and other 
documents to support information required to be maintained in a monthly log. 
Records required under this section shall be maintained on site for five years and be 
made available to District or U.S. EPA staff upon request. 

C. Gasoline Dispensing Facility Equipment with Phase I and I1 Vapor Recovery Systems 

The owner or operator shall operate the gasoline dispensing equipment in compliance 
with the following requirements: 

' 
1. 	 No more than 7,000,000 gallons of gasoline shall be dispensed in every 12

month period. 

2. 	 A monthly log of gallons of gasoline dispensed in the preceding month with a 
monthly calculation of the total gallons dispensed in the previous 12 months 
shall be kept on site. 

3. 	 A copy of the monthly log shall be submitted to the APCO at the time of 
annual permit renewal. The owner or operator shall certify that the log is 
accurate and true. 

D. Degreasing or Solvent-Using Unit 

The owner or operator shall operate the degreasing or solvent-using unit(s) in 
compliance with the following requirements: 

1. 	 a. If the solvents do not include methyl chloroform ( l , l , l 
trichloroethane), methylene chloride (dichloromethane), 
tetrachloroethylene (perchloroethylene), or trichloroethylene, no more 
than 5,400 gallons of any combination of solvent-containing materials 
and no more than 2,200 gallons of any one solvent-containing material 
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Mr. Jason Grumet 

Executive Director, Northeast States 
for coordinated Air Use Management

129 Portland Street , 
Boston, Massachusetts 02114 

Dear Mr. Grumet: 


This is in response to Mr. Michael Bradley's March 22, 1994 
letter to Mary Nichols seeking clarification of the.Federa1 
enforceability of State's existing minor new source review (NSR) 
programs. It is my understanding that some of the NESCAUM States 
are interested in using their existing minor NSR programs to 
limit a source's potential to emit so as to allow sources to 
legally avoid being considered a major source for title V 
purposes 

In my November 3, 1993 memorandum entitled "Approaches to 

. Creating Federally-Enforceable Emission Limits," I described 
-approachesthat States could use to limit a source8s potential to 
emit for title V purposes. While a number of approaches are 
acceptable, the Environmental Protection Agency (EPA) has 
promoted the use of State operating permits programs approved
under sections 110 and 112(1), pursuant to the criteria Set forth 
in the June 28, 1989 Federal Reaister Among other things, these_ *
criteria include an opportunity for public and EPA review and 

require that permit conditions be practically enforceable,

Several States have followed EPA's recommendation and have either 

adopted these requirements or are in the process of doinghso. 


The Agency recognizes the use of other approaches as well. 
In response to your question, EPA's position is that minor NSR 
permits issued under programs that have already been approved
into the State implementation plan (SIP) are federally
enforceable. Thus, EPA allows the use of federally-enforceable
minor NSR permits to limit a source88 potential to emit provided
that the scope of a State's program allows for this and that the 
minor NSR permits are in fact enforceable as a practical matter. 

Because minor NSR programs are essentially preconstruction

review programs for new sources and modifications to existing 

sources, minor NSR programs can generally be used to limit a 


L 
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source's potential emissions when such limits are taken in 
conjunction with a preconstruction pernit action. In addition,
please note that the term "modification" generally encompasses
both physical changes and changes in the method of operation at 
an existing source (see Clean A i r  Act section lll(a)(4)). Thus,
the 6cope of some, though not all, minor NSR programs is broad 
enough to be use4 to also limit a source's potential to emit for 
nonconstruction-related events. This occurs where the 
modification component of State programs extends to both physical
changes and changes in the method of operation. In these cases,
where a voluntary reduction in the method of operation (e.g.,
limit in hours of operation or production rate) by itself is 
considered a modification for minor NSR permitting, a source may
reduce its hours of operation or production rate and make such a 
change federally enforceable through limits in its minor NSR 
permit 

Some States' minor NSR programs are written so as to 
preclude a source from limiting its potential to emit absent an 
increase in emissions. There may be other limitations on the 
scope of these programs as well. Since there is considerable 
variation among State minor NSR programs, a review of any
individual State program would be necessary to determine its 
ability to limit a source's potential to emit. It may be 
beneficial for States to contact the appropriate EPA Regional
Office if there are questions about the scope of.the SIP-approved
minor NSR program. 

Minor NSR programs have generally been used in the  past to 

.limit a source's potential to emit for criteria pollutants.

There is a growing need for sources to limit their potential to 

emit for toxic pollutants as well. The EPA is currently

considering ways in which a State may limit the potential to emit 

of toxic pollutants, including possible uses of existing minor 

NSR programs. I plan to keep you and others aware of  our efforts 

in this regard. 


You should also be aware that a recent court ru1ing:has

called into question the Federal enforceability of a State minor 

NSR permit that does not meet the public participation

requirements of current EPA regulations despite SIP approval of

the Statefs program [see United States v. Marine S-

Processors# No. 90-1240 (E.D.  La.) (bench ruling), June 15, 

19941. In that case involving extensive alleged violations of 

the permit terms, the court held that EPA could not enforce the 

terms of the minor NSR permit. The court subsequently ruled that 

the company could not rely on the permit to limit its potential

to emit, and thus was liable for having failed to obtain a major 
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NSR permit. The outcome of this case suggests that States should 

proceed cautiously in relying on minor NSR programs to limit 

potential to emit where the program does not actually provide

public participation. 


In summary, EPA has provided guidance on approaches that are 

available to limit a source's potential to emit, The Agency
recommends approaches that meet the criteria set forth in the 
June 2 8 ,  1989 Federal Reffistex. Many States are taking action to -
adopt such programs. With respect to minor NSR permits, EPA
believes that permits conditions issued in acaordance with 
existing State minor NSR programs that have been approved into 

the SIP, and which are enforceable as a practical matter, are 

federally enforceable and can be used to limit potential to emit. 

Caution is advised, however, with respect to permits that do not 

meet procedural requirements. These programs are primarily

preconstruction review programs although in many cases they can 

also limit a source's potential to emit in conjunction with 

operational changes. 


As you have noted, title V issues are complicated and 

resource intensive. In order for the title V program to be 

successfully implemented, it is important that States and EPA 

work cooperatively in developing operating permits programs.

Your comments and recommendations on program development issues 

are welcome. 


We appreciate this opportunity to be,ofservice and trust 

that this information will be helpful to you. 


@&Director 


Office of Air Quality Planning

and Standards 


I 
cc: Air Division Director, Regions I-X 
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UNITED STATES ENVlRONMENTALPROTECllON AGENCY 
WASHINGTON, D.C. 20460 . 
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.JAN251995 ' OFFICZOF 

ENFORCEWAND 
. - COMPLWEASSUWE 

SUBJECT: 	 Guidance on Enforceability Requirements for Limiting

Potential to Emit through SIP and S112 Rules and 

General Permits 
 .. 

FROH: 	 Kathie A. Stein, Director 

Air Enforcement Division 


TO: Director, Air, Pesticides and Toxics 

Management Division, Regions 1 and IV 


Director, Air and Waste Management Division,

Region I1 


Director, Air, Radiation and Toxics Division, 

Region 1x1 


Dir.ector, Air and Radiation Division, 

. Region V 
Director, Air, Pesticides and Toxics Division,
Region VI 


Director, Air and Toxics Division, 

Regions VII, VIII, IX, and X 


Attached,is a guidance document developed over the past year
by the former Stationary Source Compliance Division in 
coordination with the Air Enforcement Division, Office of Air 
Quality Planning and Standards, OAR'S Office of Policy Analysis
and Review, and the Office of General Counsel, as well as with* 
significant input from several Regions. 

/ 

A rider of permitting authorities have begun discussions 

with or have submitted programs for review by EPA that would 

provide alternative mechanisms for limiting potential to wit. 


. Several authorities have submitted SIP rules and at least one 
State has been developing a State general pernit approach; We 
believe that this guidance is important to assist the EPA Regions 
as w e l l  as States in approving and developing such approaches. 

For additional information regarding this guidance, please

contact me or Clara Poffenberger of my staff at (202) 564-8709. 


. . 
cc: 	 John Rasnic, Director,

Manufacturing, Energy, and Transportation Division 
Office of Compliance 

Air Branch Chiefs, Regions I - X 

'Li.. . .. . .. .. .. 
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. Enforceability Requirements f o r  Limiting Poteatial t o  . E m i t . .  
' . 8 ' , Through 8 I P  and s112 Rules'and General ,Permits  . .  . . 

. .. .  
. . 1. . .xntroduction I 

. .  . 

. . -.As several.EPA guidances describe, there are,several . 1 

imechanisms available for sources to.limit potential to:emit. EPA
also described-the-.guidances..have. importance of.practical . .. 

I 
I 

enforceability of.the 'means used.to limit.potential.to.ai%.. 
This.guidance is intended to provide additionalguidance on - . .  

. ! 

practical.enforceability f.or,such limits.' We provide.references i 
. 'for guidances on practical enforceability for permits and rules : 

h-generaland provide guidance in this document.for application
of the.same principles to'"limitdtions establighed..byrule or 
general pemit,n.asdescribed in the guidance.documentissued 


. Sanuary 25, 1995, entitled lgOptionsfor Limiting Potential to' 
Emit (PTE) of a Stationary Source under section 112 and Title V 
of the Clean Air Act (Act)." The description is as follows: 

iimitations established'by rules. F o r .less complex .. . 
. - plant sites; and for.source . categori.esinvolving -' 

relatively few operations that are similar in nature,
case-by-case permitting may not be the 'most ' - . 

administratively efficient approach to establishing ' . 

federally enforceable restrictions. One approach that 
has. been used is to establish a general rule which 

. . -.:createsfederally enforceable-restrictions at one time 
. .  . . I  * 	 . for many .sources (these rules-have been referred,to as -. . 

t"prohibitory" -oraexclusionarylt*rules') .-The.concept :-.	 .- , . i  

--ofexclusionary rules is described in detail -inthe ' - . . . .... . 

" November 3, 1993 memorandum [*Approaches to Creating
Federally Enforceable Emissions Lbits,". from.John..S,' 

.' :;. 
... . . .  

:.;-.. Seitzf. . A;specific suggested approa,ch for VOC limits-. . 
. . 

* ...by'rule was .described. EPA's memorandum dated October-. ' _ . .. .. . .  
. 	 - . 15, 1993.entitled:"Guidance �or State Rules. for-.' "i. ...".. . . . . _ .  . - .... 

_ . . _. .  , Optional .Federally-EnforceableEmissions Limit? Based-'f._ . ' I . .  . . - . 

' . :Upon Volatile Organic compouiad (VOC) Use,"- 'An.example. . : . _ .. . ,of such.an exclusionary rule is.a model:zule..developed ' .. - . . 

f o r  Use in'california, ' (The California model rruXe is' 
' attached;along'with a discuss'ion of.&ts applicability . 
. 	 to other situations--see Attachment 2) .  Exclusionary
'rulesare .included in a State's. SIP or.112 program and 

.. . generally become effective upon approval by the EPA. . ,  . . 
. . .  . .  

The EPA prefers the term ''exclusionary rule" in that this 
phrase is a less ambiguous description of the overall.purpose of 
these rules. 

-. . I . .  
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. .  . . . . .  . . . . .l_._. ... .- - .  . . . . . . . .. . . . .  . . .  - ........ . .  . : . . . . .  . . .  . .. . . . . .  : . .  /$.. . . . .. . . . . . .' . :. .General_oennits. . ;A concept,'siniklaf to the.,excIusioiiae
rule is the. establishment of a general permit for a,.-.. 

given source type. ... A general ' .permit.is.asingle. p e e i t - . . .  
that establishes terns-.and conditione t h a t  must be . . . . . .  
complied:w i t h .  by'.alL sources..subject t h a t  permit.. :: :. 

The establishment of a 'general permit. could provide. for 
emission .limitations in-a one-time permitting process, . 
and.thus avoid the need t o  issue separate permits for 
each source. Although this.concept is generally
thought of as an element-of T i t l e  V permit prog~ams,
there is no reason that- a State. o r  l o c a l  agency. could 

. . 
. .. .  not.submi t  a general permik program as .a SIP submittal 
- ,. .  abed  at.creating synthe t ic  minor sources. . . -

Additionally, ' FESOP [Federally- Enfosceahle-r-S t a t e  . . 
. . . .  Operating Permit, usually referring t o  T i t l e  I .State 

Operating Permit Programs approved under the criteria 
established by EPA i n  the.June 28, 1989 Federal,
pecrister notice, 54 FR 272741 programs can include 

* 

. .  general  permits as an element of the FESOP program
being approved i n t o  the SIP. The advantage of a SIP 
general permit, when compared t o  an exclusionary rule, -is that upon approval by the EPA of t he  State's general
permit program, a general pennit could be writ ten for 
ah addi t ional  source type without t r iggering the need 
for t h e  formal.SIP revision process. (January 25, 19958 

' *Sei tz .  and Van Heuvelen memorandum, page 4.) 
. . .  

S I P  or S 112  Rules . . 

. . .  Source-category . standards: approved h ' t h e .SXP: o r  under 112 . .  

i�'enf orceabla: as.a.pract ical '  matter, can be-use& as..federally . 

enforceable: limits: on:.potent ia l  t o  e m i t . .  Such:provisions 'reefre 
.'public-participation. and ,EPA 'review;,' .'Once.'as p e c i f b  source-

. .  qualifies '*der the. appl icabi l i ty  requirements: of',the* source-? : 
. category r u l e  ,. -additional pub l i c  participation. is not.requfre&.to. .  

. - . .  make the:l i m i t s  federal ly  enforceable as a m a t t e r  of legal. . . .  ..'.... 
. . .  -1; . sufficiency, since-the ru le  itself.:underwent. public pa r t i c ipa t ion  . . .  
_. . .. and EPA.review;. ...The-rule.must skill; be'enforceabXe. as :5. . -': . . .  

. -
I p r a c t i c a l  matter. in order..to:be.consiaered:federal ly .  enforceable. . . . . .  

. . . . . . .  A ,source:that.vio la tes  this'type. of.rule.'1 i m i t f i . l g  po ten t ia l '  tu . . . .. . I  
.~ . 
:. ~ d t  bel;ow:major:source thresholds. o r  is.later.determined.qot to----:.5 ....... ;r 

. . qualify:for coverage. under. the:'kUle;--could be subjectko: . ._. . - - .  ..-. 
.. 

. 
:* 

. . '. qforceniene'action-,forviolation: .of:.the.'n;lleand for constructing 1. . 
:or .operating.without a proper-permit (a.part- 70. permit,' a. .New . 

. . Source Review p e w i t ,  o r  ,operating without meeting 5112 . - 8 ' .  I 

. .  
. .. requirements,' .or any combination ' thereof).' . .. . .  .. 

:. .. . .. .  
*! . . 

..- T h e . - T i t l e  V re&ations set out provisions for general
permits covering numerous similar sources. The primary purpose 

. of general permits is t o  provide a permitting a l t e rna t ive  where . 
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.~ . : . . .  . . . . . . . . . .  L - .  . - . . _ _ _ . . . _ _ _. _ .  -.-- - . .  . . .. . .  

' .-- . ; ... - .., 
. .. .. :  the- normal': permit.ti&-:process .would'.be.overly.burdensome,:. such'as.. .  . . . .  

. 

.:. . .forarea sources: under section. 112. Y General perrhits: may-be . . . . .  0 

. .' 
. issued. to. cover any-category of numerous s i m i l a r  sowces,. ' ' *. . . . . .  

- including. major sources., .provided t h a t  suph s0urce.s m e e t  ce r ta in  .. r . 
.. .- criteria .laid out : in  ;40 CFR part  7 0 , .  'Sourpes-may bk'.issued . -; 

. . .  . .... general permits s t r i c t l y  for-the purpose of.avoiding;' . . . . .  . . .  
- .  . classifica.t ion as a..major.source. In.  other 'words: general . . 

' . pe'rmits may.be used:t o  l i m i t  the.potent ia l  t o  . e m i t .  for  numerous. 
s i m i l a r  sources. .However; general permits must 'also meet both 

''l ega l  and p r a c t i c a l  federal enforceabili ty requirements. 
... . . . . . .  , . . ..~ . .  

--.. W i t h  respect' t o  legal: sufficiency; *theoperating permit
regulations-provide that  once t h e  general permit has been issued 
after 'opportunity. for-public par t ic ipa t ion  and EPL an& affected 

* 
' State review, the permitting authority: may grant o r  deny a 

source's-request t o  be'covered by a general pexkit  without 
fur ther  public par t ic ipat ion o r  EPA o r  affected State review.. 
The-action of granting or denying t h e  source's request i s  not 
subject  t o  jud ic i a l  review. A general permit does not carry a- . 
permit. shield. A source may be subject t o  enforcement action for 

* operating without a p a r t  70  permit if the source is later .
determined not t o  qualify for coverage under the general permit.
Sources covered by general permits must comply w i t h  a l l  pa r t  70  
requirements. 

S t a t e  SIP o r  112F1) General P e n n i t s  
.,. . . 

. . :Another. mechanism avai lable  t o  l i m i t  p o t e n t i a l ' t o  e m i t  is .a.
general permit program approved i n t o  the -SIPor.under section ' a 

. . ' 112(1), .thehazardous air pollutant program authoritx.  . This  ' .: 
. mechan'ism allows. penhitting au thor i t ies  .toissue-and revise-. I 

, 

. . . . . .  'general permits.consistent w i t h  SIP or.112(1)pr.ogram .. 

...''.. .  .'requirements<without going through..the.SIP o r  '112:,(-1)'-.approval - 7  

'process for- each general permit o r  'revision .of-'a.general. permk.." 
. . The program is also separate from t i t l e -V,.. l i k e  t i t z e  1-s ta t .es . .- . - , 

r .  . .operating permits, and .issuance: and revisions ,of.the-.permits-.are.-	 . . .  . . . . .:-- n o t  'required.t o  comply w i t h .  t i t le.  V. procedures.., . .......; rf' . -:...: ;... . . ... .* .  . .  .... 
.- _ . _  

1 .  
-
. 

. 
. . - - . : ._ ... :. .. - 1. 

. .  . .  
,. . .  . .  ., _-% 

. . . .  . . 
. .  ? 

... - . . .  Once .&'.pro&& is:agprived; ':issuing .and'revisilnq'general : '  .... .. 
. .. . . . .- .  .: 'penaifs 'should be.signif icant ly  less. bur'densome and. the-. . ' . . . . .  . 

I .< .. _  . : c o n s d n g  for'State 'legislative: .md.rulemaking. aut,horities:.'..'.The.. . 
. -.- - %PA review. shoula aXso be lesk'burdensome- and.tim~-consuming..-'. : .... 

. After a.program 'isapproved, p&rdttinq authoritiek:have. the. . .  
. .- f l e x i b i l i t y  t o  s u b m i t  arid issue 'general pennits as ,needed rather . 

. . 
. .than  submitting t h e m  all at once .asp.art of .a'SIP ' s u b m i t t a l ,  . e 

' Given the reduced procedural burden,-;permitthg ' .authorities- .. :. 
. , should be able t o  issue-general permits .to ' s m a l l .  groups.o r  c 

. .  
. .  categories or  sources-rawer than at tempt  t o  cover..broad. 

categories with a generic rule. We ant ic ipate  tha t ' spec i f i c
permit requirements f o r  general pennits may be readi ly  developed
w i t h  the assistance of interested industry groups. 

. . . . . . . .  . _.____..-.__.......... -. 
* . 
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1	 . ..t . . .  - f-'The.'Stat; general.:permit approach.may allow sources.to m e e t  . . .  ;,.. . . 
* . . . . .  

~ I ... t h e  federal enfokceabilfty requirements more easily-than other .,: 

. . 'approaches.'' :However,.to use.this approach,.'States:must have .. a . . .  _ _  . . .  
. .  federally enforceable program,Mat..proviges.
the State the.' ' . 
. - ,"authorityto .issuesuch permits; to accomp@sh.this:, EPA must . .-. .. .  

approve.the: program-.into.the SIP or ..pursuant
to section.112(1) of . . . .  
- . . . .'the..
Clean Air::Act.. ... .

' 
. . . - . .  

. .... _ .  
. .. .  - - .  . . .  .. 

. .  :. -. 
. 

...En'forceabi litv .PrinciBles ... .'
. 

i:;. .Xn1989, ..in.response to challenges:.from . the-Chemical ..:Manufacturers Association and other.industry groups.,'. . I .EPA.. . . . . . .. 
. re-iterated,its positgon-that controls-.and-limitations used.to . .: .;, -. . '> 

. . .  -limita source's. potential-to emit:m u s t  be,.federally.enforceable.. .......... .  . . 
..... . .  See.54 FR 2.7274 (June..28,1989). -Federallyenforceable limits. . . . .  . .  

' "'canbe established by Clean Air Act programs such as NSPS'; . 
NESHAPS, MAcTs, and SIP requirements. However, source-specific . 

limits are.generallyset forth.in permits.. . Generally,.to be
. - considered.federally enforceable, the.permittingprogram must be 

: - , .  . approved by EPA into the SIP and include provisions.for public ' . 

participation. "In addition, permit'tenns and conditions must be * ' 

practicably enforceable to.be considered federally enforceable. 
EPA provided specific guidance on federally enforceable pennit 

. . . .  conditions in a June,138 ,1989policy memo 'Limiting Potential to . 

Emit-in New Source.Permitting" .fromJohn Seitz and in the  June . - .  . . . .  28; 1989 Federal.Register'notice (54.FR.27274):. . Additional . 
guidance can.also.be .found in United S t a t e s  v. Louisiana Paci f iq , .  .... 
682'Fa Supp. 1122 (D..Colo. 1987.),. 682 F. Supp 1141 (D. Colo. 

. . . . .  1988), which -zedto these .guidance..statementsand a number of . . . .  
. . 

~. other memoranda covering practicable.enforceability . a s.litrelates... . .  

*. . to rolling.averages., short-tenp.averages, and.'emissFon-"caps;.See ;:.: , ' 

'Use of Long Tern,.RollingAverages to L i m i t  Potential.to Emit," -' . . 
, . .  .- .:. ....from John.B. Rasnic-.toDavid Kee, .Feblfuary 24; 1992;.:"Lhiidngi . . . . . ..-

_ .  Potential.ta-=it" from Wamie Miller;to.George Cz&zx.fa?c, A u g k t  . : i . . 
. . 

. .  5; 1992; ?.PolicyDetermination on Limiting Potential-to Emit 'for . .. 
. - .  -* .KochRefining-Company's Clean Puels.Pro.ject~,fkom J o b  Bo..Ftasnic-... : . 
.::: ..:.- . . . ..to-David Kee ,: arch . 1 3 8  . 1992; and..a 3M . Tape-.Manufacturhg . D i v % S i O K i.. . .?. . . . . . . . ..-. . .-.>: - .Plant-; Minnesota.? . f r o m  John B'. .,Rasnic-.to. - .. . . . . . . . .  _. :. 

-'St..'-Paul,. . . . . . . . . . . . . . .  Davfd:'Kee.,-'. . . .  :-.- ...- . . . .  
.... 

* .-.- . - - . . - . . . - *__. .1. _ .  .. - ........... . . . . . . . . . .  r . .-....... . .
. : : - - . . 7 - % z - ...... :... . . . *. .  . .  .. -*.*.I..----.-.-. . .  . . .  _ _  .. -

- .  
e. . __.. _ , . _ _. . . .  

- . . . .  .-.-_. . . ....... . .  -. . - - -r  - . . . - .  
.* .. ... ...- ....-.. ..... _ .  _ _  . __ __.____ 
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-. .-
....__. - , -. :.- . .  . . . . .  . .... ....... 1 .  

._.- .-. . .  . - .. . .- -.-. 
. .  .-. .. . .  Ifrr'1987.;''- Iaia.&ut.'en&ceabi1iI&: 'criteria-. ......-. '*. 

. - . . . . .. must meet.ti_See:.~".Review 
m a t  &Ip' ..---- . .  - - .-

.. 'ofS t a t e.ImpLenentationPlaks and . .:.--. .:.: . . . . . . . . . . .  
. _ .  ~ . . . .  Revisions.for Enforceabilkty and*Legal.Sujffici,m'cy*f r o m  Michadl . . . . . .  : . . . .  

. .  . :AlUShh; 'Alan'ECke*, and' JOhnSeitZ,; Septbber 3 ,  1987'(1987 SIP ,..-: 
. .  memo). . The criteria include clear statements as to i " .  . . . .  

, 

'applicability,"specificity'as to the standqrd t h a t  'must- be.met, - , ' . - . 
. explicit statements of the compliance-time frames (e.g, hourly,'. daily, monthly, or: 12-month averages, .etc.) #..that:the-.time frame. . . 

. and method.of compliance employed.must' be.sufficient . to protect . me standard involved, recordkeeping requirements:'mustbe 
specified, and.equivalency provisions must meet cer.tain .. 

. I requirements. .- ' 

. . 
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~ - .-., . - - . ' .  . e : .  . . . . . .  . .  ' .. . . . . . .  . . . i_.., .. . . . . . .  . . . . . . .  . . . .  . . * .  .. . . . . .. .- .-..- . . .  . .  I '  . 
. .. . .- _  , ? .  . . . .  . .  . .  . . .  

i . . . . . . . . . . . .  . .. . . .  . . . . . . . . . . . . . .  i . . . . . . .  . : ....-. . ___ .  . . . . . .  . . _ . .. - . .  
-: - -'; .Based.'on these'-precedents, ;thisguidance describes 6 i X  * .  . .

enforceability; criteria which a'rule or  a general. permit '.must 
m e e t  t o  'make' limits enf or.ceable as a prac$ical mattee, . In: 

. general, p rac t i ca l  enforceabilzty foes soyce-specific. p e r h i t .  , -

means. that- the provision.must specify (1).atechnically .tern.' 
. accurate. l imitation and the portions.of.' the. source sub5ec-kt o  the 

. . limitation;. (2) t h e  time period f o r  the .limitation (hourly;
daily,  monthly, annually):; .'and (3) the method t o  determine 
compliance including appropriate monitoring; recordkeeping;.and 

1 	 reporting.. For-vies and general. permits t h a t  apply t o  . 
categories of sources; p rac t ica l  enforceabili ty-additionally . ' -

requires that ' the provision (4)  ' : identify the.categor.i'es of . 

- ,sources that .  are 'covered by the:rule;.'(5.)  .where..coverag+':is . - ." 
optional; provide f.or notice.t o  the permitting authori ty  .of the. '  

'source's. electibn t o  be covered by the-rule; and ' (6) recognize .. .  
the enforcement.consequences relevant t o  t h e . r u l e ,  

- 4 . . .  
T h i s  guidance w i l l '  addreis. requirements (4) '..arid( 5 ) .  first as 

' . they are concepts tha t  are un iwe  t o  rules and general' permits. . 
. .  

. I 

. .  I . 

A. Smecific A D D 1 i c a b i l i t y  
. .  

Rules-'and general permits designed t o  l i m i t  po t en t i a l  t o  
e m i t .  must be.specific as .to the  emission units o r  sources covered 
.by,the rule^ or pernit .  . I n  other  'words, the-.rule.or permit must . .. .. 
c lea r ly  ident i fy  the. category(ies) of.sources tha t ' qua l i fy  fo r - .  
'therule's' coverage, The rule must apply t o  categories of 
sources that 'are defined;specifically o r  narrowly: enough s o  that. 
specific: . l i m i t s  and compliance monitoring.'technigues.can.be.'-. .. 
identified an& achieved-by a l l  sources .in. . . . .the- categories-defbed. . . . .  . .  

. i 

. . .. . .. .  . .I. - .  . .  . .  . .  
*- : : . 

. ' - .'. A .ale.o r  gene& permit.tha t '  covers: a"homogenkous group, of..: 
sotirces should allow standards to .be set.t ha t  limit p o t e n t f s l ~ t o :%;.. 

- . e m i t  'and provide the spec i f i c  monitorhg: requir'ements-. :;'..- . . *
. . .  (Monitoring .$s..mor&fu l ly :  addressed. i n  sec t ion  D,)- :.!i!hw 'State:C - ~ I Z  
. . -.allowfor.generic: control.,eff iciencfes-.w$ere, *technically:.sound. '; . . . .. 7. 

'..'.'<: and. app~opriate;'"dependin~:on 'the .extent,.of the application. and . . . . 

... --.. .;ability- , t o  monitor. compliance. with resultkn.t:'emission Uhits:.: .:-.: .' 

- .  , SimiIarIx,::specff ic.and narr.0~'appXgcabi1ity-'may!alXow:. gineric- -T' 
..._: lMts:.:on material ' usag9' 'or:;.limits-on hours:-,of' operation:itocbe. ... .  

. . . . .  
.. ' .-sufficient, * .  ,'For exaplple; -a.ru le ::orgenera2-pem&t4.,taat:applies- . . .  

. . .  
. . t o  fossil-fuel; iffired]boilers,of;,& certain"size, may'dlow-.for-.:: . .. 

. .  

' . l i m i t s  on .material ,usage,: such as -fuel-typ&'and quantity: A rule-
. . or general permit t h a t  applies..onJy;t o  standby diesel:  generators 

01: emergency..generators may a l l o w ' r e s t r i c t i o w  on hours of . . . .  

. ' 	 operation ;to l i m i t  .potent ia l '  to e m i t i .  . ne.mecessarycompltance.'
tenas . (i , e ,  , monitoring o r  recordkeeping) associated'with :any of 

.these limits, such as wfth.hours of operation,. &an readi ly  be . .
specified :inthe rule OL .the general pennit itselt.. . 

~ ., . 
. i . . .  

. General permits ynde.r' T i t l e ' V  are assumed t o  include th i s .  
. I . .  

6 .  ; 
' I '  

. .  
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~. . . . . . . . .  . . .  . 
. . . . . .  . . . . . . . . . . . .  , .  'f : 

. .  -. . . . .  . . . .  . . . .  . . . .  
-' 'enfor&eability princip1e;because. t h e  Par t .  7 0  regulations. set.o u t  ' . .: < .. .. , . '  

s p e c i f i c  criteria:mat States should consider i n  developing t h e i r  . .
aeneial permit provisions (See 57 FR 32278)  .. T h e s e  factors. .... 

. .include requirements that , .  . 
i . . . .  

' 
I .-.  

... 'categories of sources covered by 'gen&al*permits ._ 
- should be generally homogenous i n  terms of operations, '  

processes, 	and emissions. All sources i n  the category'
should have essent ia l ly  similar operations o r  processes- and e m i t  pol lutants  w i t h  similar character is t ics ,"LI 


- . 
.Another f a c t o r  stated is 'sources should be subjeck t o  the same 

or-s u b s t a n t i a l l r  s imilar  requirements governing. operation,
emissions; 'monitoring, reporting, o r  recordkeeping." Examples-of 
source categories appropriate f o r  general permits- include: 
degreasers-, dry cleaners, small heating systems, sheet fed . 
pr in t e r s ,  and VOC storage tanks (see 57 F'R 3 2 2 7 8 ) .  

B. EeDortina. o r  Notice to P e d t t i n a  Authority . _-

The r u l e  o r  general permit should provide spec i f ic  reporting
requireaents as p a r t  of t h e  compliance method. Although the  
compliance method fo r  all sources must include recordkeeping
requirements,-the permitting authori ty  may m a k e  a determination 
t h a t  reporting requirements for small sources would provide . 
minimal addi t ional  compliance assurance. Where ongoing.reporting . 
requirements are determined not ; to  be reasonable f o r  a category . 
of sources, the rule or  general permit should still provide that  
the source not i fy  the permitting authority of its coverage by the 
rule or t he  permit. In .Me l imited s i tua t ion  where all t he  . 

. .  sources described a source category e e  required to comply 
' - . -wi th . -me all of the provisions .ofL o r  .general. permit, .. . .  . .' 

. notice- is '.not.needed;.. However,.'where there.are no repor t ing  i'' .  . .  
.requireinents and no opt-in provisions, t h e  permitting authority' . . " 

:. must provide the.public: w i t h  the-names-and locations of sour'ces 
:. 

.... . . .  
;: 

. .  . L ., .  . .  . r -
. ,. . . . . .  . . - subject:to.the rule-o r  permit. ~ 

. . - 9 . . . . . . ., .  : . . . . . . . . .  . .  
.	 . . . - .  . . . . . . . . . .  - . .  ' . . . . . .  . . . . . 1.: _ .  . .  .. : .. . . . . . .  

-. ._I -'. . For TitXe- V' generax permits, P a r t  7'0. 'reqi&es.,so*ces' t o  . 
. : . submit. an application Tor-a-general..permit. which.'must..bel'approved

.'.ordisapproved by.the 'permitting.:authorfty;-::.For. SIP..'or 5 x 1 2 .  :.-- . .-.-.' 
. 

- '  . ..ru2e.s an& SIP or 51x2: general perkits; '  i n  .response-.-toreceiving- ..; . .: 
* _ I  the..boticeor.-application,:.the.permitting au thor i ty  say issue.an ' 

- , . . ' individual permit, 'oral ternat ively,  . a le t ter  or certgfication.: : .... 
. . .  The permitt ing .authority may' a l so -de te -e -h i t i a l ly  'whether it 

_ .  w i l l :  i s sue  a response f o r  each individual..application-or notice, : 
and may i n i t i a l l y ' s p e c i f y ' a  reasonable time.period after..whicha 
source t h a t  has.submitted an application o r  notice will be deemed 
to be authorized-to operate under the general permit or SXP or 
S112 rule. .. . . - .  

. .  
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. .  * . . . . .  . .  :* ~ . . .  - .  . .- . .  .. . A -. . .  ..*- . . . . . . . . . . . . . .  . 
. . . . .  . . . .  a .  1 . . .  ... . . .  ..- . . .  _._, .... __,_. ,~ . . .  - ..... : _  _... . .  ! .  . .c3- F~ cu ate . ' .: . ,  . . ,. . . .  . . . . . .  . .& - - . . .  --...... *- . \-- ...-. - . . . . . . .  ,. . . . . . . .  . 

. . . . . . . .  . . . . . .  . . .  
. .  .. . . .  . . - ..- . *-. . . . .  .... - .  . . - . .-- ,  . . . .  . . .i : :  - .  8. . . . . . . .  - . _ . .  .:-: . . .  . . .The Aie' or general permit issued pursuant.to the-sip. o r  . ' .  ' '.* . 

15x12must specify technically accurate.1Smits.on'the potential to 
emit.-.',Therule or.general permit must 'cleprly specify'the limits . ..
$hat apply, and;include.the specific associated compliance, - : . 

monitoring. , (The compliance moliitorhg requirements.are '. 
I . 

. 	 discussed .further in the .nextsection.) The standards or limits *. - '  

must be'technicallyspecific and accurate to 'limitpotential to .._
emit, identifying -anyallowed,deviations. . . :  

. .a . - . .. . .  
-' . T h e  1987 policy.'on SIP enforceabilfty'states t h b t  . .  . - .  

. ..'liiitations-:.a
must-'besufficiently,sp,ecificso that;.a source ,.iis
fairly,on:notice.as.to.the-standard it must,%eet..*" .For'example;. ;.- . . . . .  
n alternative . equivalent technique" provisions,should-not be . . I-. 

.approved-withoutclarification concerning the.thne'period over. , . .  

which 'equivalencyis measured as well; as whether .the equivalency I 

applies on a per source or per line basis or is'facility-wide: 
1 : 

, I 

Further, f o r  potential to emit limitations; the standards 
' set must be.technically sufficient to provide assurance to EPA 

and the public.that they actually represent a limitation on the .
potential to emit f o r  the category of sources identified. .. Any . 

. presumption.f o r  control efficiency must be.technically accurate . . 
. .  and-the.rule must provide the.specific parametes 'as.enforceable. 

.limits-to: assure that the.control e.fficiency'wil1be:met.. . For . . .  
example, rules.setting presumptive .efficienciesf.or incineration. .. 
controls applied to a specific or broad category must state the 
operating temperature limits or range, .the:.air flow; or any .other 

. .parameters that:may.affeet t h e  efficiency.on which the . . . .  
. presuiaptive.efficiency iFrbased.., Similarly, material..usage.. . . . . .  ;. . .  - . . 

specifying:. i. a limits. such .asfuel limits,'.as stated-above,..require. . -f - '  .-. . . . . .  

':thetype of'fuel.and,may r e p h e  
f
specifying 'otheroperating i,. Ii . . .  . .  : A . .paranieters.. ' . . . .  : .  . 

. .  . .. . . .  . -. I. "  .3:..- . !. . .-. . - .  . . . .  . . . . . .  .~. I .  

-F . 
. .  . _.. f 

. . . . . .  . - A rule that.allows soUrceS-to .sub.lhit: the specific:paramiters . . . .  
. 

. .  . ..and-:associated-'limits: _..to be.monitored may..not= be enforceable ';: I:' r: .- .. .? . 

. . . . . . . .  : because the: rule -itself- . . .does'not.set. spdcific?'technical 1imS;ts; . . . . . . . .  
. -'The-submission.'of'these.poIuntazily .accepted.. i'...y - .  . . .  . .._ limzts: on.parametes . . . . . . .  .. 

. or'-aionitorfng-requirements.~.woulb' '..:j.*:+' ..'.-;-.-. :_,f - .... .  - .. .need.to be:fe&erally-.'.*.::
. .. . .  :source-specific:.pe&iz an& 'approplrhate:.: .: ....- .  - . .  .. -enforceable.. :;Absent''a . . .- . . . . .  
review-an,dpublic particzpation of'.tJ~elhits;:.such.a..rule.isnot ..- . .'consistent'with 'the.EPA' s4.enforceabilie-prinhipl.es-. .; .,, - I. .. . . - . '.* 

. .  .. - , .  . . . . . . .. .  r ' .. . . .  . .  * . .  - . . . . . .  
. 

- .  0.  .:. .paecific C,omFliance' MQnitOrinq ' . . .  
: . . . . .  . .. * . . .  - _  

. . . * : - e  . 'I ' . . .  . .  
%he' rule must specify the methods'td'detekine compliance.

Specificeally, the rule must state-the.monitoring-requirements,
recordkeeping requirements.,reporting requirements,. and.t e s t  

. 	 methods as appropriate for.each potential to ez6it  limitation;.and 
clarify which methods are used for making a direct determination,
of compliance with the.potentia1 to.emit limitations. 

8 
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- -... is----<*- :..&... -_. . . . . .  .... . . . . .  
*-.-- . . . . . . . .;+E. _-. . .. .-.. 

.. _.. - - . - . .... c .. _._. .._-. . . . . .._..&.---- '-.- .i__,. . . . . .  _ . . _ _ _ _  ... . . . . . . .  . . . . . . ." ~ - .. 
*----.--.. . .  

.-.,.--... :..--. . . . .. . .  -,.-.... 'f , . . j . . . _ , . .  
- _. . . . . . . .  ;rei r A t  .ti+ of .dataslcollection; .I ;., . . . . . . . . . .1, ;.: .--:-y~onitoririg:- .:* * .' . .-

,. .--,. '- . . including.:continuous emissi opacity: monitoring',.. ana.-:. .-. .: : :. . . .  -_ .. . . .  
- . *measurements.of variouslpar d f .  'process. 01:.control. devices... :'... ''1'- . 

. .  . . .' . I  . . .  ',(e.g..-temperature,. pressure. dxop, . f u e l  uqage), and recordkeeping . .. . . . . .of parameters .thathave been limited-, such;,as.hduri of .operation,. . . . . . . .. . .  

. . . . . .production,'.levels, . o r  raw- 'material usage. . Without.a.verifiable. .... . .C .  

:. .. plantwide. emission l i m i t ,  v e r i f i ab le  emission limits,.gust. he . . .  .:. 
- -assigneh to .each unit .  or,group.'of. 'units"subject to the. rule or  .. 

general permit. mere monitoring: cannot be used. to'determine . 
. .  emissions d i rec t ly ,  l i m i t s  on appropriate.operating parameters. .. 

. m u s t .be..established f o r  the  un i t s -or.source, and. monitoring must 

_- .. -.:. ..verify >coinpliance.with.those. l i m i t s . .  ._.The.monitoring' must be. . 

- ..
. . 
' 

. _. . . suf �icienlz.to. yield. data.from.the relevant. t i m e  period.that *is, * - ' 

?'... . . . .  
. .  -representative-of'the source'.s.. compliance' w i t h .  the:standards or  . . . . . . . .  . _  

. . l imit ' . .  - Continuous emissions monitoring,. 'especially i n  .the.'case , . r . ..': 
... . . .  

- .  . . 

E.. p~. . . . 
. .  . I . . .  

of.'smaSlersources, is not required. . .' . . -. . .  

. The averaging. t i m e - for all.l i m i t s  must be practicably 
. . enforceable. I n  other words, the averaging t i m e  p.eriod must . . 

readi ly  'allow f o r  determination of compliance. EPA policy 

expresses a preference toward shor t  term l i m i t s ,  generally da i ly  -_ 
. b u t  not t o  exceed one month. However, EPA policy.allows for 

.. r o l l i n g ,  l i m i t s  not. t o  exceed 12 months o r  365 'days where the:. . . . . .  - .  
. .permitting-authority f inds that the-lbit provides .an-assurance, . . '. 

. _  that compliance can be readi ly  determined-and ver i f ied.  See June' . '  . . .  
..13, .1989 "Guidance on Limiting Potent ia l  to.Emit,I"February 2 4 ,  

. 1992 Memorandum.'Use of.Long--TermRolling Averages: t o  L imi t  , . , 
- .. Potent ia l  to M t "  from John Rasnic- to.-David Kee , ,  and-March l3,. 

. . . . .  .:1992 "Policy. Determination- on Limiting-Potential. t o .  Emi..for. Koch' .  . -

~ Clean' Fuels-.Project*..from:John B,!' Rasnicr t o  .'. :: ' -. .-.. .-, .. :. ;Re�in~n~:~.Company's. 
. . David Kee,'. s t a t i n g . . a a t '  determinations. to allow..an'.annuaL.roll ing- . ' I = 

I . '  . .  average versus a shor te r  tenp 1imit.mustbe made on:.acase by *: . - : 
I . . .  case-.basis.-Various 9 f a c t o r s  weigh in:  favor  of,allowing a. long.. . . . .  

, .. .: 
. . .  -. .. 

. term rolling average, such; as. h i s to r i ca l ly  unpredictable?' :.' ... 
- 2:-.,;I . . .  .. 'II -.:-

. 
--:'. . ;.:;varidtions--in emis's9ons-..'~~Otfier.factors$may weigh 'Pn.favor:of :a:.. . .  - '  -' .. 

I . . . . .  ' -._shorter term-l i m i t ,  such as the .inabi l i ty .  t o  see i n t e r s '  l i m i t s . .  ..e'.', . . .  --- .. .. . .  -
I - . - . .  

.:-. .:...-'during.''th&..first.year..:, .The permitt ing agency must.,make., .- - . . .I.. . . .  - ... -.~ - .  :::- .- a . 

......... .wha t .  monitorh9; and.averageq:-period' 'is,.I 
1 . .-- -.----

--. det&&iatLon as:'to. .1 -:.2.:. ;;.:.T-:.. .warkanted, for  the p.artfcular:source..category imr l igh t  of.' how . . ,I . . . .  would-.be , to .the.' ,  
. . . .  close-the'allowable-emi&s,ions. . . .applicabilitly' ... - '  . . . . . . .

~ . . . . . . . . . . .  . . .  .__; . . . . .  . - .  . 
.threshold-.. .:. . + - ;  ;._ .: . . 

. .  
.. ,,. ' . ' , . * . - " .  - .- .... . .  

. . ., - _ . _. . a .  ,̂ . 
. . .  

. . -
: ~ . . .  ' .  . -

:. 
- .  . -

. 
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:.F: Clearly Recomlze'd Enf orcemenk' 
. 

. .  i . 
. .  

. .  
. . . .  . . . . .  _ _ \ .  . . . .  . ~ . ._ .. :  - .. .. . ' \  . . . . . .  

Violations 'of' l i m i t &  iniposedi by the.-le or general  .permit . .  
tha t  l i m i t  potent ia l  t o  e m i t  cons t i tu te  .violations of.major 
source. requirements .. i.:In other.words,,'the source would be. 
v io la t ing  a @synthetic.pinor"re'quirement which may r e s u l t  i n  the 
source 'being treated, as a.major source under T i t l e s  I ' a n d  V. The 
1989 Federal Register'Notice provides for separate enforcem'ent . ' . 

. . 
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. . .  
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. .  
. .- , .-,.:speci'f ic conditions of thir ru1'4:'or general-per-qik. subjectsthe - . . ' 

. .  
... _... . i;ource-to..potential.enforcement ynder the.'Clean A k  A c t  'and.state. ' . -*, ..; 
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. i: 
j 
. .  ... .._..., , . .. .-... .i.. . :. ... . ....-,;;.i'.=.";'..~~.i,".".. . . . .  . .  

.- _-___.''ltabl'e- for compIianc&withhtajor.-:;-.:;.': . . . .  .-=ally,.:$otlrce&.re~ain 
:,~'?f:. - ..---=:.-=---I .r,equirements--if ',mespec i f ic ,a p p l i c a t i o ~'of"~ '+<e&~ ' . I -~ - . .. . . .  , . .  

. ... ' p e d t z ' t o  me source-:does. not-.l i m i t .  the-source.'.s' potent ia l  to",... . .  ,. . . . ._ . _. . .c - . . . . .. . . . .' - .  mi%.below.major so\irce. or major'modification ..thresholds,' (The .:: ..: . . . . .  

;-*limits:..prov%dedi n  these mechanisms may actually l b i k  .the-, ' .  '. . ... . .  - . 
. . ..................-.. pbtentiak ' t o  e m i t  of- %ouTces.but  may not l i 5 m i k  the..potentiaL,to . . .  . . . .  --.'.. . . . . .  

:. . . .  edit f o r  some sources t o  below t h e  threshold necessary.t o  avoib' . . .  
. .  

example, a general' permit' for..: . . . .  . _ .- .  ma3or'source requirements. F O ~  . . _  . industr ia l  Boilers may i n  fact provide. limits.that.  are. su f f i c i en t  
- -;to.:brhg a: source w i t h  only two o r  three .boilers-.t o  below the. 

... .'subject.-thkesholds, but a. source with more. than three. boilers '  may 
... . . e-.-.. -haye.+limited PTE.but not  l i m i t e d :  below.the.  major.6ow.ce~. . 

. r . . - . . 
. .... -.--'.-....... .*331reshold-.).:;'. Also,. where. the source..is.required. tc).''.us+another .... . . .  
.- -- *  . . - *  . - ' l i m i t :  potential  .-to:e m i t ; .  i.e..,.'sconstruction-:. !.. , .;.,i. . . . . .- .. . . . . . . .  '*:.'mechanisn~j._to - . -_-., 

' - . . . . .sou~ce-:. * - : . . .-pe.rmit,'::'thk:general. permit ,may-not be rel ied upon..by-:me' . : _ '  
. .  . . .  

.potential: to.:emit.' . . .. 
. .  . .  , .  . . . .. .  . . - .or'.the--State;to,'limit . . . . . . . .  - .... . _ . _  

. .  : . . .  

Permits issued pursuant t o  the  approved-program, meeting the  ' 
above rewirements, are adequate t o  provide federally enforceable 
l i m i t s  on potent ia l  t o  , e m i t  for New Source Review, title V, and 
section 112 programs as long a s  they are appr0ve.d pursuant to  SIP 
(section 110) and section 112 (S) authorities. 
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ResearchTriangle Park, North Carolina 27711 


JUL 101995 

White Paper for Streamlined Developmmt of Part 70 

Permit Applications 


Lydia N. Wegman, Deputy Director 
Office of Air Quality Planning 

Director, Air, Pesticides and Toxics 
Management Division, Regions I and nt 

Director, Air and Waste Management Diviirion,
Region I1 * 

~irector,Air, Radiation and Toxics ~iviirion,
Region I11 

Director; Air and Radiation Division,
Region V 

~irector,Air and Toxic8 ~ivision,
Regions .VII,VIII, IX, and X 

. .  

. .  

Please find attached a White Paper on Part-70 permit

applications. The paper ie deeigned to streamline and eimplify

the development of part 70 permit applications. The guidance was 
developed to respond to the concerns of industry and permitting
authorities that preparation o f  initial pemit applications was 

-. 	 proving more costly and burdensome than necessary to achieve the 
goals of the Title V permit program. 

The white Paper provides several streamlining improvements.
.Among them,. it allows industry to: 

- Provide emissions descriptions, and not emissions 
estimatee, for emissions not regulated at the ~ource,
unlees such estimates are needed for other purposes,
such as calculating permit feemi 

- ' 	 Submit check~iste,rather than emismion deecriptions,
for insignificant activities based on 8ize/production
rate and for risk management plana potentially owed 
under section 112(r); 

- Provide citations for applicable requirement8, with 
qualitative descriptions for each emfoaioaa unit, and 

- .  
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. - for prior new aouxcc review (NSR) permits; 

&* Exclude-certaintrivial and ahort-term activitiee from. .- permit applications; 

- Provide group treatment for activities subject to 
ceztain generally-applicable requirements; 

= Certify compliance Ptatuu without requiring re
con8idexation of previoum applicability decisions; 

- .Wee the P a r t  70 permit procee. to identify
enviromentally significant teruu of NgR petrmitrr, which 
should be incorporated into the part 70 permit as 
federally-enforceable tenae;. and 

- Submit tone per year estimate8 only where meaningful to 
do so and not, for example, for section lll(r)-only
pollutants; such estimates should be baecd on 
generally-available infomation rather than new studies 
or testing. 

There is an immediate need fox the implementation of this 
guidance. Increasing numbers of sources are beconring subject to 
the requirement to file a complete part 70 applfcatioa ab more 
State part 70 programs are approved, I strongly encourage you to 

. .  
work with your States to effect near-term use of the white Paper
guidance to streamline the application process. 

I w a n t  to thank you and your staff fur your ~ ~ p p ~ r tin 

developing this guidance and invite your suggestions on what 
additional guidance is needed to improve further the initial
implementation of title V. If you should have any questions
regarding the attached guidance, please contact Michael m t n a  at 
(919) 541-5345 or Jeff Herring at ( 9 1 9 )  541-3135, 

Attachment 


CC: M. TXUtM (Mb-22)
3. Hezrdng (MD-12)
A b  Eckert (2344) 

. . j b Domike f2242A)
A. Schwartz (2344) 

. .  
- .  
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EPA WHITE PAPER FOR 


I aTREJbMLI?lED DEVELOPMENT OF PART 70 PERMIT APPLICATIONS 
. .  

* - 0  July 10, 199s 

I* XNTRODUCTZON 


The EPA $8 i88Ufng thi8 guidanco to onable Statar to take 
immediate atepa tu reduce the  costa of preparing and zaviwing 
initial part 70 p r m i t  applicationr. A porcaivod lack of clarityin tho80 r~iramantmham led to an unintendou errcalation in 
pat applacation costa. Too ofton, ~OUICOIhavo folt conrpal1.d
to mako conaarvative assumption8 to amute th.911eftt.s of 
receiving tho "application 8hiald" and avoiding enforcoa.nt 
action8. 

Title V of the Clean Air Act (tha Act) and i t 8  implomentlng 
. rogulationa in part 70 set forth minimum requitementa for State

operating permit programs. In general, this program war not
intended by Congress to be the 80urce of  new substantive 
rmquirement8. Rather, operating penaft8 rmquitad by titlo V ar8 
moant to accomplirhthe largely procedural ta8k of idontlfying
and recording exitsting 8ubstantivo requirement8 applicablo to 
ragulated rources and to admire compliance with these .%i8ting
requirementr. Accordingly, operating permit8 and their 
accompanying applications 8hould be vehiclos for dafining
existing compliance obligatfons rather than for impring now 
requirements of  accomplishing other Objectiv88. 

s 
There $8 an immediate need for this guidance. Mo8t Stat08 

and those local air pollution control agenciea participating in 
the program (hereinafter referred to a8 "States") azo eqected to 
receive approval by the fall o f  1995 of their part 70 operating
permit programs to implement title V o f  the Act.  A1 a r88Ultr 
most souzcea are in the ptocess o f  prepsring their fniti81 
applications, a number o f  sources have already submitted their 
initial applicatfon~,and a few part 70 p e a t 8  have already been 
i88u6d. A8 progtams start to be implemented, concern8 ate being
raised by Stater and source8 a8 to the expectations fot complete
permit appl'icatiom and permit content, the intended rcope of the 

progfm, and the rarpective responsibflitie8 of m0urce8~ 

permitting authorities, and the Environmental Protaction Agency

(EPA) in making implementation decision8 in accomplirhing pennit

i8uuance. 


THe EPA recognizes that .thebutden for firing a complete
application may vary significantly among States am doas tho 
nature of their applicable requirements, atatus o f  rource 
compliance, air  quality conditions, tho typ. of pormit focr 
8chedule, and tho 8ize and complexity of their bdu8try.
Howover, EPA bdievee that the  nentAon.4 probl-, if 
Unaddre88edi .would threaten implomentation Of tha titlo V 

I .  



progrim, and thum warrant a timely rerponro. Th8 clatificationscontained fn this solicy rbtatement are made under the current 

part 70'regulationit and should typically not require State 

rulemaking. The EPA strongly urge8 Stater to allow rources to
taka near term advantage of the flexibility provided by thf8 
paper, particularly during the initial implementation phase of 
tho program, It ir imperative that tho provirions and

clsrification8 of this paper ate implemented by Stator a8 quickly
a8 porrible. Mort States need not wait for EPA approval before
fasplemonting thir guidanc8, however they arm 8ncmtag.d to 
conault with tho appropriate EPA R8gional Offico a8 thoy adjust ,

implowntation of  thoil: prograau. 

SWtion I1 of thi8 paper articulate8 how part 70 allow8 
p a t t i n g  authOriti88 COn8idelrablO 228xibility to mako d8CiSiOn8 
r8garding the completene88 of  applications and theit adequacy to 
aupport initial permit irruance. This guidance make8 clear that 

the part 70 rules do not impose unreagonable p e a t  application

preparation burden8. In particular, it accompli8hea application

8tromlining by enabling and encouraging th8 1180 oft 

Tons per year (tpy) estimates for .aimion8 unit8 and 
pollutant combinations subject to applicable
rqfrementa, and only where neaningful to do ro (e.g.,
not for crection 112(t)-only po1lutants)j mCh'O#timateS 
can be based on genera.lly-avaflablo * 'information rather 

. . than new studies or-testing; 
* .  . .  

Emisuions descriptions, not estimates, for onrirsions *. 

not regulated at the source (unless needed for permit
fee calculation, for purpose8 of ostabliclhing a permit
shield or a plantwide applicability limit (PAL), or far 
resolution of applicable requirement coverage or mjor 
source status): 

Checklists rather than emi8rion dercriptions fol: 
insignificant actlvities based on sizet/production rate 
and risk management plans potentially owed under 
roction 112(r); 

Exclusions for certain trivial and 8hort-term 
activities from permit applications (roe Attachment A ) ;  

Group tzeatment for actfvitie8 subject to certain 

geneSally-applicable reguirementr; 


Part 70 pexrmit process to reconcile which toram of 
exirting new source review (NSR) permits should be 
incorporated into the part 70 pernit a8 federally-
enforceable tern; 

ita at ions For applicabl8 r.qui-nt8 w i t h  qualitative 



1 ' * .* 
. 

I * 

. .  dercriptionu for each emirrionr unit, and foz prior NSR 
- ' _  p.smit8- as they may be revised; and 
- Certification8 of compliance rtatur which do not 


require re-evaluation of previous applicability 

deCiSiOrUr 

TU. papor affirm8 EPA'r strong commitment to ruccerrful 

pzogzam implomentation. It ir  tho f irat  in a reriea of  policy
atatemant8 intended to alleviate known intplmontation concern6 
within tho framework of the exfrting part 70 ragulationr. Atth8 

. 	 a a n  tinto, tho Agoncy i 8  developing rulemaking which w i l l  afford 
a n.y 8treamlined approach to pazt 70 pormit rovfrrioru and 
provide other relief not porsible under the curront nrlo. Th.
policier #et out in this paper are intended uolaly a8 guidance,
do not reprerent final Agency action, and cannot bo ro1i.d upon
to create any right8 enZorceable by any party. 

I10 STREAMLINED DEVELOPMENT OF COW- P u t  70 APPLICATIONS 

A. Cnrrrent Rmuirements for Cornplot. A~~licatiorrm 70.bl 

Within 12 rnonths of the effective date of a part 70 program,
all aources subject to the program must rubmit completo pow+
applications. The State may 88tabli8h, and rpany have 

. e8tabli8hed, a pharred schedule fbf appllcation rubnrittal8. 

Section 70.5(c)(3) require8 a permit application to dercribe 
all emk)ssions of pollutants for which a route-* i 6  nrajot and all 
omi8sions of regulated air pollutant.. It alro 8uthorizer the 
permitting authority to obtain additional information a8 needed 
to verify which requirements are applicable to the 60urce. 
Applicationr are alro uometimes relied upon to evaluate the fee 
amount required under the approved permit feo rchedule. 

, 	 Emisrionr information for there puzpo8es does not alway8 need to 
be detailed or precise. Infomation for applicability purposes
need only be detailed enough to resolve any open question8 about 
which requirements apply. Informatfon for fee puzporecr only has 
to be consistent with what is required in application8 by the
prmnitting authority to implement it8 fee 8chedule. WO 
information i r  needed when this activity i 8  done outride the 
part .70 pernrit application process. Finally, in  case8 where the 
applicable requirement will bo established or deFfned in the 
part 70 permit (o.gobPA&), the part 70 permit application must 
contain additional information a8 needed t o  verify ea&srionu 
~ovelmand the basir for mearuring changer from th.a~. 

Section 70.5(c) further requires the application to contain 
a compliance plan describing the compliance rtatus olc tho source 
with rerpect to all applicable requirem~ntr~For IOU=@. that 
will not bo in.complianceat the tbae O f  pdt &88IlMCo, tho 
8pplfcatiOn must contain a narrativm descr&ptiOn O f  how tho 
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rourco will.achi6ve compliance and a detailod schedulo of . * 
remedial neaiures leading to compliance. If tho iouzco ia incomplfailce, the application need only contain a statement that 

the aource will continue to comply. For applicable requirements

that will take effect during the permit tern, the compliance plan 

may be a statement that tho ~ourcewill moot them. Each
application must also include a certification of tho 8ource'u 
complianco 8tatu8 with respect to oach applicabl8 requirement and 

a 8tatemont of the methods u8ed for dotarppining colaplianco.
?inally, tho Zcb8pon8iblO OfficialmU8t a180 COlctiSy that the 

application fomn and tho complianco certification u o  truo, 
accurate, and comploto bared on information aad boliof io& 
aftart raa.Onab10 inquiry. 

Each pa- 70 program must contain cziteria and rtxoamlined 

prcocedutes for determining when pernit application8 are complete.
Applications for an initial part 70 permit laray b~ con8idered 

complete if they have information rufficiant to allow tho 

p.=itting authority to begin ptocesrring the application. Unless
the permitting authority determine8 that an application $8 not 
C ~ P l e t ~within 60 days, it Will bO considezed cmp1.t. By
dofault. If the 8ource 8ubmit8 a timely and complete application
tho 8ourc8 i s  shielded against penaltie8 f o t  oporating without a 
ponait until it8 part 70 permit is irrrued (Lo. ,  th0~~0urcc0i 8  
granted tho "application shield"). 


Even after applications have been initially datororined to be 
complete, the souzce must submit any additional information 
requested by the permitting authority to detormlne, os ovaluate 

. compliance with applicable requirements, within tho reasonable 
timeframe allowed by the permitting authority, to maintain the 
effect of the application shield. In addition, until telease of 
the draft permit, source8 have an on-going responsibility to 
correct information or mbmit aupplemental informatfon needed to 
prepare the permit. The timeframe for updates will depend on the 
permitting auth0rity~8schedule for perfotming the technical 
review for I given application, The application rhLeld once 
granted remain8 in effect until permit iaruance even where the 
uource augments its original application submittal in response to 

. roquests for more information by the permitting authority. 

rn mentioned, considerable confusion exist8 a8 to what 
constitute8 a complete application under tho zeq~ir8muntrrof part

70, Due to the significant new penalties Lot knowing violationa 
and the extremely visible foruro for procesring permit

applications, in the absence of clear guidance many seurcem have 
made or are making very conservative a88UfWtiOnU rogarding their 
obligations. For example, many in the replated community feel 

that a part 70 application can be complete Only i f  it  
oxhaustively catalogues every past and prorent mittins activity
with great precirrion. Others foat that an application can never 

b.conrplete rrince many Act requirement8 ax0 atill wolving, 

- .  
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confurion exists as to which requirement8 are applicable to the 

80urca (e.Q., what-constituterthe State Implementation Plan 

(S1P)j;- or no monitoring data exist8 upon which to baa0 the 

initial certification of compliance. Other concern8 have been
raired regarding the choice of emi8rions estimation tochnique8
and the amount of  information needed t o  support decirion8 of 
applicability or exemption, e8pecially those involving the 
appropriate NSR for previous conrttuction activitier. 

Th.ta i8 a180 a general apprehenrion that 8PA will ~.cond 
998.8 (uly or a11 O f  the80 judgarentr during it8 ?.vi- p.riod and 
thosoby %-.do tho permit irruanco procor8. Other8 are concamadthat ovon i f  complete applicationr could b.fila,th.p goon
wourd grow obrolete and require updatos beforo a draft Wnmrit 
could bo prepared. In addition, there aro concorns that EPA will
issue guidance in the future which would establish extensive new 
requirement8 concerning the content of a complete applfcation.
A# a result, worst-carre arsumptions for various determinations 
arm hing made effecting a level of rigidity and rigor a8 well a8 -
cost unintended by the current regulations, 

This guidance-i 8  intenddd'to correct tha8e 
rPfsunder8tandings. It is intended to give States and 8ourcea
direction on how States can reduce these burden8 whiZaachieving
the requirements o f  title V. A8 previously.rtatod, EPA bolleves 

. .  that there streamlining idea8 can and rrhould be.$lpplemented under . .  
. - the current part 70 rule for most State#. To the oxtent.State 

fo+ reflect the curregt confusion, the Agency Wi8he8 to clarify
the issues sufficiently for States to revise-thoportion of  their 
forma implementing title V t o  be consistent with th i8  guidance. 

8.  Content of Pajct 70 Permit Alplpl$Cat$On8 

1. Overview 
. .. 

This section describe8 the level of information which mu8t 
be contained in a part 70 permit application for Lt to bo 
conrridered complete. This guidance clarifies the minimum 
requirements under the Federal regulations for acceptable part 70
pernrit application#. It grants a 8ub8tantial degree of 
discretion t o  State permitting agencies. Tho EPA recognize8 that 
different State8 may adopt differene approaches to theso minimum
requirements depending on their local need8 and circu~tance8, 
and that others nay elect to go beyond thore minimum
r-irements. However, at least in tho initial prograaa phazle,
EPA urges states to keep part 70 application r%~irsments to the
minimum needed to identify applicable ZWUirements, In M n y
instances, a qualitative description of d88iOnlr0 or sometimes 

no description ut all, will 8atisfy this rtandard, 


This aection rpecifically clarifims that thoro aro different 
o-ctationa for information iron emiS8iOW Unit8 Uepnding on 

yq . 
. w 



whether ,and how applicable requitementu apply. In addition, this
8ection’.prOVide8several policy clatiZications aimed at lowesing

current application burden8 aS8oCiated with addressing

inuignificant activities, generic grouping o f  emirsions unit6 and 
activities, short-term activities, incorporation of current NSR 
permit conditions, section 112(r) tequirement8, and Rerearch and 
Development (RCID) 8CtfViti98. 

2. R e a u i r e d  ~missionrInformation And ~ource’~wcri~tions 

~pplfcation8whould contain inforsaatfon to the extant needed 
to detorraino major source statu88 to vorify thr applical>ilityof 
part 70 01: applicable requiramont8, to varify colrrplf~cow f t h  
appUcabl6 taquirements, end to compute a p e a t  fa. (a8
nocesrary), Section 70.5(c) tequire8 the application to describe 
.aafscrions of all regulated air pollutants for: each emis8ion8. 
unit. ~ h i rwould require at leaat a qualitutivr,6e.cription of 

, . 	 all rignificantaemissions unitrr, including thoro not regulated
by applicable requirements, 

While part 70 does not require detailed emismione inventory

building, it does’require limited emierrionrr-related information 
*Or each-pollutantand emissions unit combination which i 8  
regulated at the 80urce. Section 70.5(~)(3)(iii) roquirer for
8uch unit8 emission8 rate descriptions in tpy and in auch toma 
as are necessary to  establish compliance conaiatent w i t h  tho 
applicable standard reference test method. The EPA Lnterprets
the tpy estimate8 to not.be required at all where they would 
8eme no useful purposer where a quantifiable omf88ion8 rate is 
not applicable (&go, aection 112(r) requiresent8 or a wotk 
practice atandard), o f  where emisrrions units are subfact t o  a 
genetric requirement (8ee Section 4 ,  Generic Groupincr of 
Emissions Units and Activities). 


On the other hand, more emissions infomuation would 

presumptively be required to ver i fy  emirrrions level8 and 
monitoring approaches where PALS or othet plantwide emiaaiona 
limits would be ertablfshed or defined in part 30 pO3Emft8.

Another situation where additional emissions inforplation might be 

needed f8 whese tho permitting authority would be granting the 
rrhiald relative to a d8CiSfon of non-applicability where a 8ource 
iu claiming an exemption based on an emis8ion8 level cutoff In a 
8tandard that ha8 been is8ued for the category to which the 

I 	
emirrrions unit potentially belong80 Xn Such Cab08 additional 
information to support a d8tem~fnatfOnthat a requitemant i 8  not 
rrpplicable may well be required. In additfon, for the minority

I 

%he term “8ignificantH as used in this Wlicy  atatemhxt doesnot have the waning a8 wed in S 52.31 15 tpy p#-%0840 tpy 
VOC) but tathsr means that the emissioas unitd-8 not qualify for 
trrratment iir-thoapplication as an in8ignificant .mlr8iona unit. 



of Stat.. that u80 the part 70 application to dotemine tho first 
year's p e d t  fee,-bhe application and its description of all 
re~lacedair pollutants for presumptive fee caaculatfon must 
a180 be adequate for that pUlpOSe4 Finally, additional emissions
information might also be necesrary in 8ome ca808 to Z080lVe a 
dicrpute over whether a particular requirement i r  applicabla, or 
whether a 8ou1co i 8  major fo r  a particular pollutant (additional
informstion would not be necessary where a rource muLd rtipulate 
to -0 applicality of tho requironront and/or.ita major 8tatU8). 

Wherover mirrionr eatinate8 arm noadad (unlora tho source 
ind-ndently decid.8 to nor. accurately erti~late.mirmioru), use 
of available information should auffico. Any laforPIcrtion that iu
mafficient to rupport a reasonable b.liofa* to coopplianca or the 
applicability or non-applicability of ~equfrsmentswfll b. 
acceptable for these purposes. That could include AP-42 Icariasion 
factomb wf88ion8 factor8 in other EPA docurpenti, olt rmaronabl8
ongineering projections, as well a8 test data (80. soction C. 
pualitv of Recntired Infomation). 

Any required tpy ecrtimates are not to ba included a8 
faderrally-enforceable part 70 permit termrr, unless otherwise . . 
r-ired by an applicable requirement or requested by tha 80urce 
to avoid one. In addition, where tpy de8criptfOn8 arm noodeb,
EPA doe8 not believe that part 70 requires multiple 1corm8 Of 
omissions estimates (i.e., qctual allowable, and potential
emissions). Also, where an embliona estimate is noeded.f6r. 
pafi.70 purposes but is otherwise available (e.g., recent 
submittal of emis8ions inventory), then tho pmaitting authority 
can allow the source to cross-reference th i8  information for 
part 70 purposes. 

Even if tpy eatimater are not necessary, part 70 

applkatione must describe all significant efaissfona unfta,

including any which are not subject to any applicable requirement
at any given emission8 unit. Such unregulated emission8 can 
include hazardous air pollutants (HAP) listed under uection 
112(b) of the A c t  and criteria pollutants that are unregulated
for a particular emissions unit. A general description of 
-8rion8 (ice., rimple identification of the significant

pollutant or family of pollutant8 believed to be emitted by the 
emissions unit) rrhould suffice. For part 70 PUIPOa*8, the 
description. of uaisrrions units themselves also can bo quit.
general (foe.,d@8CrfptfOn8 need not contain infonnation such as 
UTM coordinate8 or model and serial number8 for wiprment, unless 
auch information i s  needed t o  determine th8 applicability of, or 
to implement, an applicable requirement). NOgative declarations 
-8 not required for  pollutant8 that are not omitted by the 
emi8sions unit. 


Some exaarplea may help to illurtrato whet. onIy aource 
do8crfptionir of regulated and unrogulatd OniS8iOn8 ar8 nocossary 



- -  - - -  

4 , I ”  , . 
4 

for title V purposes: 
. .  

An application for a de-greaeer subject to a 
requirement to have a certain type of lid could 
describe the relevant applicpble requirement and simply
identify that it emits volatile organic compounds (VOC)
and falls within the mope of the reguZation. . 
Quantification of the VOC emfeefone would not be 
necessary since the level of  emfomim8 ia not relevant 
to the standard. 

- AII application for a storage tank subject to a 
requirement to have a certain type of  mal, in addition 
to describing thie requirement, would only need to 
generally identify the type8 of pollutants emitted,
such ae VOC and HAP generally. 

- An application for a boiler that is grandfathered under 
the SIP could just identify that PM, 902, NOx, VOC,
lead, and HAP are emitted and that no applicable
requirement is relevant. 

Section 7 0 . 5 ( c )  allow8 the Administrator to  approve as part
of a State program a list of insignificant activities which need 
not be included in permit applicatione. For activities on the 
list, applicanta may exclude from part 70 perrnit applications
information that is not needed to determine-(%)which applicable
requirements apply, (2) whether the source is ih compliance w i t h  
applicable requirements, or (3 )  whether the source is major. f f  
insignificant activities are excluded because they fall below a 
certain size or production rate, the application must describe 
any such activities at the source which are included on the list. 
Even for such insignificant activities, the process for listing
them in the application can be fairly simple. The permitting
authority could allow the source merely to list in the 
application the kinds of insignificant activitiea that are 
present at the source ox check them off from a lilclt of 
insignificant activitiee approved in the program. 

. In addition to the insignificant activity provisions of 
S 70.5(c), there is flexibility inherent in 5 70.5 to tailor t h e  
level of information required in the applicatioa to be 
commensurate with the need to determine applicable rcquirments.
The EPA believes this inherent flexibility encorngassee the idea 
that certain activities are clearly trivial (i.~.,elnissions 
unite and activities without specific applicable requiremente and 
with extremely amall emissions) and can be omitted from the 
application even if they are not included on a list of 
insignificant activities approved in a State’s part 70 program
pursuant to S’ 70.S(c). Attachment A list@ --lea of activities 

. .  . .  . .  
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which EPA b9liev88 should normally qualify a8 trivial in thi# 
sense,. .Thir list ia intended only as a starting point for States ' 
to consider. The-tfeterminationof whether any particular item

should be on the State's trivial list may depend on State-

specific factors (emgm, whether the activity ir  8ubject to the' 
requirement8 of the SIP). Permitting authorities can also allow,
on a came-by-ca80 basis without EPA approval, axomptions similar 
to those activities identified in Attachment Am Additional
ummptiona, to tho oxtent that tho activitior th8y COVOL: aro not 
claatly trivial, stfll need to bo approvod by &PA boforo boing
add.4 to Stat. liat8 of insignificant activitioa. 

4. aneric GroupinG of ~mislrions~nitrand Activities 

Question8 have arisen regarding whether .aPissionrunitr and 
activities opay bo treated genesically in tho application a d  
p.nnit for certain broadly applicable requirement8 often found in 
the SIP. Examples of such requirement8 broughtto EPA'8
attention include requirements that apply identically to all 
crrPi8sions units at a facility (e.g., rlource-wide opacity limits),
general housekeeping requirements, and raqulr~ment8that apply
identical emirrsions l i m i t #  t o  8mall unit8 (84.8 procers weight
roquirements). Them requirements are sometime8 rofartcsd to a8 
ngeneric,n because they apply and are 8nfosc.d in tho 8amo manner 
for all subject units or activities, 


These requirements can normally be adequately addm88ed i n  
the permit application with minimal or no roference to any
specific emissions unit or activity, provided that tho mope of  ..
the requirement and the manner of it8 enforcement are clear. 
Even where such generic requirements attach to individual small 
e~aissionsunits or activities, requiring a unit-by-unit or 
activity-by-activity description of numerous unit8 or activities 
would generally impose a paperwork burden that would not be 
compensated by any gain in the practical enforceability of such 
relatively simple requirements. Therefore, provided the 
applicant documents the applicability of these requirements and 
deucribes the compliance status a8 required by 8 70 .3 (c ) ,  the 
individual emirrrions units or activitie8 nay be excluded from the 

. 	 applicatiorr, provided no other requirement applierr which would 
mandate a different rerult. Similarly, the Wrt  70 p.rmit which 
mu8t ausure compliance w i t h  the generic applicable r.quirement 

, . .  	would be written without specificity to applicable d r 8 i o n s  
units or activities. 

In EPA'rr view, the validity of thir approach .tears from the 
nature of these applicable requirements. Accordingly, EPA 
believe8 application 02 this principle for grouping subject
activities together generically rrhould not demnd on whether 
those activitiea qualify a8 ttivial or insignificant. .wherethe 
applicable roquirement i s  amenable to thin approach, that i a ,
whore (1) the class of activitries or vPaission8 unit. aubject to 
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the requirement can be unambiguously defined in a generic manner 
and where (2) effective enforceability of that requirement doer 
not zaquiro a rpecific listing of subject unit8 or activities,
permitting authoritier may follow this approach regardlet88 02 
whether subject activitferr have been li8t.d a8 trivial orinrignificant. . .  

A longthy lirt of the type8 of roquiremontrr ruitablo for 
thi8 treataent is not por8ible hero bwaurso, among other rearronr,

the oxample8 of  which EPA i 8  awar. are 81P r.puiremant8, and 80 
vasy fxom State to State. Permitting authoritio~aro in tho brrrt,

paition to decldo which SIP r.quir.r~.nt8 caa bo tr0at.d f n  thf8 
gonoric farhion. HweveI:, permitting authoriti.8 may wi8h to
conrult with the EPA Regional offic8 in advanco to clarify any
uncortaintierr. 


5 .  Short-tern Activitiea 

States can treat many rrhort-term activities (Oag.,
actittitie8 occurring infrequently and for a short dugation at a 

70 8ouzce) rsubject to an applicable roqui'rement in tho 8amO 
faahion a8 activities subject to a generic requirement (ree .
provfous di8Cu8SiOn). Since there activitierr are not prorent at 
the rource during preparatioa of the permit, tbo most that can be 
oxpected ir genetic treatment in the application. ?03 8uch 
activitie8, the application and permit would not includo 

-. 	 .miasions unit apeciticity but.in8tead would contain a qqneral
duty to meet all applicable requirements that would apply to any
quali�yfng short-term activity. Short-term activftio8.which are 
not subject to an applicable requirement 8hOuld be cla8slffed ad 
inrignificant activities or would qualify a8 trivial, and 80 
would not be included in either the part 70 application or 
parrmit 0 

. .  For example, a contractor-run randblaating operation that i s  
ilubject to a SIP limit for particulate matter might be operated 

- *  	 on an infrequent but recurring basilr might qualify for tho 
general duty approach. However, where such activitiefs re-occut 
with considerable frequency, the permitting authority could 
require thesn to be included in the permit. The 80urco would also 
bo obligated to rovise the permit if operation of any short-term 
activity would bo in conflict with the permit, If rho~-telsm 
construction activitier occur, the part 70 prmit  application
would need to address them only i f  they aro subject to tho 
State'rr NSR program or are otherwire in conflict with the 
envirridned part 70 PrIUit. 

6. Determination of Applicable SIP Recruirements * 

One of the ~ndlsput8dchallenges facing both'State and the 
rogu1at.d corPmunity in their efforts to d8ValOp completa
applications is the determination of tho applicablr SZP 
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ZWirementS for a part 70 (l~ource. In aome ~ituations,it m y  be
difficult to identlfy all the requirement8 in the SIP which ate 

applicable to a particular source. ~pplicantr,afterconrultation with the permitting authority, should include in . 
permit applications the State =le8 Which, to tho b08t of their 
knowlMge, are in thcr SIP. A good faith aatinrato will be enoughto rupport both a valid compliance certification and a 
"~0~ppleten088"datermination. Review by tho permitting
authority, EPAI and tha public may provido additional in8ight
fnto whether any other applicable requirments oxirt .  Anyadditions 8))ould not affectth8 validity OF tho original parapit
application and i t 8  oligibility for tho application shield 01:OP 
the accompanying compliance certification. However, tho 80urco
wuld have to update its certification to aceout for any
rubsequently identified SIP requirements. 

A t  least one State ha8 developed a checklirrt of its air 
' 

rule8 and required the applicant to check o f f  which one8 apply
and relect appropriate code8 for rationalizing which ones do not 
apply. Thi8 type of approach 8hould aid the 80urce in ptovidfng
in the part 70 application its undgrrtanding of what applicable
;requirement8apply. Sources in such a State may zoly on the

chocklibt. The EPA has also provided a contractor to document 

tho rrpproved SIP for each State. Where an EPA ContpihtlOn
exi~ts,z~ourcesmay rely on it a8 well. Thim precearr $8 woll 
underway For most States and pexmitting aUthor&tiO8 and, in MnY 
cases, EPA Regional Offices can provide the rule citation of  the 
State tule8 that have been approved 88 part of the SIP. 

Where a State has adopted a rule that ir pinding approVal bu 
EPA into the SIP, sources (if advi8ed by the permitting
authority) could in their applications note that tho 
corresponding State-only requirement8 will bocome federally
enforceable upon SIP approval. The Wrmitting authority during
review of the application would be reepon8ible for determining if 
the SIP had been approved. If 801 then the pedtting authority
would incotporate the requirement8 into the federally-enforceable
portion of the gemit. If the requirement8 had not been approved 

. 	 into the SIP, the permitting authority could incorpotate the 
pending requirement8 into the State-only enlforceable portion of 
the permit and note that the requirement8 would become fderally 

I 	 enforceable upon SIP approval. The federally-mitorceabl. portion
of the permit would include the exiating SIP rsquiranr.nt8 and 
condition them to expire upon EPA approval of the SIP revision. 
once the SIP reviaion $8 approved, the pcmding p a a t  w w l d  
become federally-enforceable and tho parrPft tmrpu based on the 
8uperseded S'IP rule would become void. 

7 .  Incorporation of Prior NSR Permit Tern and Condition# 



12 

(including cfa88ification as a State-only enforceable term) in 
conjunctioh with the part-70permit icrruance procerrcr. A8 used
here,_-"irew mouzco-review" refers to all form o f  preconsttuction
permitting under program approved into the SIP, including minor 
and major NSR ( 0 . g . I  prevention of significant detmrioration),
Saction 70*2 defines any term 01: condition of a #SR permit irsued 
under a Federal or SIP-appsoved NSR program as being an 
applicable requirement. The Agency ha8 concludod, howevor, that
only environmentally rfgnificant termr nod to bo included i n  
part 70 penait8. The EPA recognize8 that NSR pannit8 contain 
tazma that are obrolmte, extraneou8, avizonmrmtally
imigniffcant, or othorwira not +.quirod a8 part of UIa SIP or a 
f.dorally-onfozceable NSR program. Such t8rm8, a8 rubroquently
artplainod, n o d  not bo incorporated into tho part 70 permit to 
fulfill tho purposes of tho NSR and tit19 V program8 required
under the Act. 


Minor RSR, i n  particular, i s  a program which tha state ha8
discretion to mold as necessary t o  be concrirtent with the goals 
Of tho SIP. Therefore, tho permitting authority ha8 v o w  broad 
dircretion in determining the term of minor NSR. mi8
discretion a180 existe to a much lesser extent in czafting major
NSR pmit8, since the Act and EPA regulation. contain raveral 
oxpress requirements Zor review of major subject soufces. Harry
NSR permit te- written in the past for both minor andmajor
NSR, hwever, were understandably not wzitten with a view toward . 

- - _  careful segregation of terms implementing the-Ai=t'fromgtate-only 
' requirements. 

The EPA believe8 th8t the part 70 i88uanCO PtOCOSb,
involving as it does review by the permitting authority, public,
and EPA, presents an excellgnt opportunity for  the permitting
authority to make appropriate jcevisions to a MSR pemrit'
contemporaneously with the issuance o f  the part 70 permit. The 
public participation procedures for issuance of a part 70 permit
aatisfy any procedural requirements of Federal law arrrociated 
with any NSR permit revirrion. Thi8 palcallel procesring approach
is a180 an oxcellent opportunity to minimize the administrative 
burden arcrocfated with such an exercise. By conducting a 
mimultaneou's revision to the NSR permit, the permitting authority
would be rovising the "applicable NSR requirement" fo r  purposes
o f  dFtermining what must be included in tho part 70 perrPft. 

There are rweral factor8 which bound the available 
discretion of the permitting authority in deciding whether an 

21n many States, an NSR permit f 8  rubrequentry converted to an 
oporating permit leaving the p~ecoMtructfOnpermitvoid. In other 
States, there i8 not a separate construction p e a t  (i...,single 

. p.@t sy~tam). In either care the phrase "NSR parmit" moan8 the 
current permit in which the NSR applicable r.qufrment8 reside. 
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NSR permittem i 8  necerrary and mu8t be incorporated into the 
part 70-p-t a 8 3  -federally-enforceablecondition. Certainlyall NSR tetmrr mu8t be incorporated which are mandatory under 
EPA'8 governing regulations (ago8 beat available control

tochology, lowe8t achievablo emi88ionr rat., and other

aOpliCable NSR emi88ion limit8)# o r  are'not mandatory under EPA 
regulation8 but aro expressly requirad under the tormr of tho 
Stat.'. ISR Program (o.g.8 new SOU~COporiormance atandads
(MSPS) and 81P omirrion limits, reporting and.rocordkooping
r.puircbar.nta3), 01:are voluntarily takon by tha rourco to avoid 

an othO~~i8cb
applicable rmiremant (0.9.~emirrfon 1-t. used 
to czeatea n8ynthotic minor" 8OUrCe# to "net outmof mjor NSRO 
or to craato tradoablo offrrotr or other d s r i o a  reduction 
crmditr). 

On the other hand, other ISR pennit t o m  and COndftiOn8 may
bo patently obsolete and no longer relevant to the operation of 
tho 8OUtCOp auch as tern regulating conrttuction activity during
tho building or modification of the 8ouzce# whera tho 
conrtruction i 8  long completed and the statate of 1imStations on 
COn8truCtiOn0pha8O activitiea ha8 run out. mare term no longer 
.owe 8 Foderal puaose and need not bo included a8 tormr of the 
part 70 permit. Likewire, the State will alro noed to identify
provision8 from NSR permit8 that are not rmquired undez Federal 
law because they are unrelated to the purporres of the W3R 
program. Examples typically include odoz limitationrrO and 
limitations on-emissiona of hazardous air pollutants where 8uch 
limitations do not reflect a rrection 112 standard OT 8 STP 
criteria pollutant requirdrment. Wheze tho Stat. retain8 ruch 
conditions, it would draft-thepart 70 ponnlt-to. rpecffy that 
they are State-only Condition8 and incorporate them into the 
part 70 permit a8 8uch. 

New 80urce review permit8 are a h a  likely to contain other 
te- that are not patently obsolete or itrelevant, but that the 
8ource and permitting authority agree age neverthele88 
extraneous, out-dated, or other~i88enviromentally insignificant
and inappropriate Zor inclusion in s federally-enforce&le
permit. Candidates for +hi# exclusion includes (1) information 
incorporatdd by toference from an application Cor a 
preconstruction pelemit ( t o  the extent thir infomkation i 8  needed 
to enforce NSR p.rmft terms it 8hould be Converted to t o m  in 
the part 70 permit), of (2)  original termrr of a preconrtruction
p.mit that ha8 been superseded by other te-

tupe8 o f  #8R p r a r i t
=alated t o  

opration. Tho propriety o f  excluding 0th.Z 

)This doe8 not preclude tho porrribflfty that certain 
fwerally-enforceable limit8 incorporated into tho ISR p.rmit may
qualify for generic treatment in the application and tho prmit as
doscribed in SrPction 4. Generic OrOUPinU Of &nirrion8 Units and 
ACtfV&tie8. 

. .  . 
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term wi11 nead to be evaluated on a case-w-caae baris, . .. .  
- Tfii believe8 that the above parallel p+ocessing appsoach

Should be effective in most situation8 to incorporate the 
fd*rallY significant WSR permit tenas into the part 70 permit in 
aSr efficient and workable way. However, tho Agency recognizes

that 80urce8 and permitting authorities may experience serious

and timing concerns in aceomplirhing this pmcO#&
~OrOfOro,the Agency socolamend8 the foUowing approach, which 
EPA belloves A 8  con8i8tentwith thm current part 70 -10. under

aPProach, .OUICe# may in tholr part 70 permit applications,
prop080 cwrdidato torn8 fromthoil:curront MsR 3.rPits which thoy
roa8onably bdimvm rrhould bo con8idor.6 for rovl8ion, dolotfon, 
or dorignation a8 being enforceabla only by tho Sat.. Uponsubmittal of  the application, the 80utco would, a8 a Fdoral 
mtter, only need to certify compliance status for thore . 
r-ining NSR terms that it had earmarked for incospozation into 
tho part: 70 permit a8 federally-enforceable t o m .  The 
p d t t f n g  authority, a8 part of  the collaborative part 70 p o d +
i8suance proce88, would review the lirt of tormr toconmended in
good faith by the source for deletion, roviiion, or stat.-only
8tatu8 and would ultimately agree or dimagree with tho 80urc8'8 

proposaa. Where the permitting authority decided Matterm8 

boyond tho8e proposed a8 federally enforcsablo by tlw, 80urca 
should be retained to implement NSR, tho 8ourco would bo required

to re-certify it8 application with rerpect to thoro #SR teflur. 
Failure to do SO within the �iaeftame required'by tha permitting
authority would result in an inaccurate cortification and the 

loa8 of the application shield. 


The resolution of which #SR term8 are to b. InCorpoXated
should ideally be completed by the time of initial part 70 permit
l~~suance.However, the sesources available for timely iasuance 
of thousands of part: 70 permit8 may not be sufficient to achieve 
final resolution of NSR permitterme by permit irruuance. Serious 
concerns have been raised by indurtty that they shourd not be 
8ubject to premature incorporation of the8e remaining pnnit
tonw into the part 70 permit. They believe thatthf8 could 
trigger, in many cams, inappropriate part 70 responribilitiea
(o.g., monitoring, reporting, and recordkeeping) fox the8e terms. 

.ThoEPA believes that the current part 70 malo albwr 
Wherepmitting authoritie8 to addre88 there COnCOMs a# woll. 


States wish to oxtend the time in which to decide whether to 

revise, delete, or designate as State-only Certain term8 of 

current NSR permit#, permitting authorftie8 m y  8tipUhtO in 

initial part 70 permits that any of  tho80 NSR t o w  80 li8t.d in 
the permit will be reviewed and be deleted, revised, or 
incorporated 88 federally-enforceable term8 Of the part 70 pennit 
on or before a rpecified deadline (not later than tho ronowal of 

tho pormlt). Prcior %o the deadline, tho mnnitting authority
would delete, -fovise, or make federally onforceabla arvy t o m  - .  

I 


. .  



1s 

that tha Stat. determined warranted ruch treatment. In tho
meantime# all other-termwould continue to be enforceable under 

Stato-lawa8 terms of the NSR permit. The permitting authority

would incoworate any NSR permit term that wero not deleted or
derignated a8 State-only into the federally enforceable portion 

O f  tho part 70 permit conaiatent with it8 approved part 70 permit
t.vi8ion procodures. 


PiMllY tho p.Mtting authotity may bo roquirod to add now 
tb tho R e 70 lpmit to mako any incorporatoel LOSR porarit 

to- onforceablo from a practical rtandpoint, to 1:ofl.ct -
-ration rather than conrtruction, 01: to moot 0th.~ 70 
r.qrriromont8 regarding tho content o t  9.nrit8. whose a
Wmrftting authority ha8 alseady converted tho HsR m e t  into an 

oxisting State operating permit beforo incorporation into tho 

part 70 p m i t ,  the term8 of the current porntit to oporato will 

prerumptively define how NSR permit term8 8hould bo incorporated

into part 70 permfts, 

8. Section 112tr:)Recruirements 


For aources otherwise rd~iredto obtain a part 70 permit,
complete application8 merely need to acknowledge (whoro
appropriate) that the on-aite atorage and pracearing of 80~tiOn 
112(r) chemical8 may require the sourco to iuhit a roction 

. . 112(r) riak management plan (=)-when that r.qu$gement bocome8 
-. 	 applicable. This acknowledgment mhould be based on tho WUst of 

Regulated Substances and Their Thre8hOld8" malo [59 ?R 4478 
(Januarp U01994)). Sources are not required to quantify
emissions of these substances (unless they aro a180 pollutants
lirted under rection 112(b)0 and such quantffication i 8  needed 
fot fee collection purpoaea). To resolve l8rucls of 
applicability, permitting authoritier may ask for additional 
information from certain aources regarding material8 stored and 

. . 	 transferred and the amounts of chemical8 used in certain 
processes if the aource does not indicate it8 potential
applicability with respect to the.aection 112(r) roquir-ent to 
file an RMP. 

9. Research and DOve~ORmentActivities 


I I c y  
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they are.eithsr individually major or a support facility making ’ 

mignificant contr-ibutionsto the product of a collocated wajor
manufacturing facility. In addition, laboratory activities which
involve environmental and quality arsurance/puality control 
8ample analysis, a8 well a8 RCD, present rimilar permitting
p Z O b h m 8 .  Such activities should bo oligible for clarsification 
as an inrignificant activity if thoro at. no applicable SIP 

typically con8i.t
mars applicable SIP requirement8 do apply, theyr.quirement8. 

o i  “work practico” (o.Q., good laboratory
practico) r.quir.m.nt8. In thir situation, pozmit application8
would n o d  to contain only rtatemente acknowledging tha 
applicability of, and certifying cwaplianccrwfth, thorm wosk 
practica tcrquiremantr. Tbro i8 no n o d  f o r  us oxtonriv~
invontory of ch.aaical8 and actittitie8 OL a detailad doreription
of omission8 from the RCD or laboratory activity. Sbrilarly,thor8 would bo no need to monitor aai88fon8 a8 a part 70 porcorrit
rmsponsibility. 


10. ApDlications from Non-major Sources 

Applications for non-major rourcer rubject to part 70 can bo 
loas comprehensive than tholre for  major 10urce8. (Noto that
virtually all states have deferred the applicability of those 
8ource8 88 ptovided by part 70.) Whilo permits for major rource8
mu8t include all appIicabIe requirement8 for alZ .aission8 unit8 
at the source, S 70.3(c)(2).8tipulater that pozmita f o t  non-major
8ource8 have to addre88 only khe requirements applicable to 
rarirrion8 units that cause the source to bo rubject to part 70 
(e.g., requirements of  sections 111 or 112 of-theAct applicable -. 
to non-major sources). Other emiasion8 units at non-majol:
8ources that do not tlciggez patt 70 applicabil;lty, oven i f  they 
are 8ubject to applicable requirements, do not have to bo 
included in the permit. Since permits for non-major 80urce8 do 
not have to include applicable requirement8 for emisaionr unit8 
that do not cau80 the sou~cceto be subject to part 70, no 
information on those unit8 is needed in tho permit application. 

11. Sumortinta Information 


The grttat majority of the detailed background information 
reliod upon by the source to prepare the application noed not be 
included in tho application for it to be found coanpleto. Even 
though certain .nrirsions-rolatd calculation8 [reo
S 70.5(~)(3)(viii)] are required, the application rite can rrtill 
bo 8ignificantly reduced if the permitting authority allows the 
source to submit examples of calculation8 performed that 
illustrate the methodology used. Cost 88Ving8 can b.realized, 
even though the calculation8 are 8till pcbrformed, in that the 
efforts to exhaustively record them in tho 8ppliCation can bo 
omitted. 

The perrhitting authoxity can lcwe8t’additional, =.re 
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detaild..&nforaiationneded to ju8tify any questionablo

information or rrtatement eontained in the initial application or 

to writ0.a comprehenaive part 70 draft permit, Applications for
permits which will eStabli8h a requirement uniquely found in.the 
part 70 permit (such a8 an alternative reasonably available 
contxol technology (RACT) limit) would rrequire mote supporting

infotmatfon, including any required demonatration. 


c. pwrlit9 o f  Romalrad Information 

Tho quality of omissions eatimates whom thoy aro aeodod in
tha part 70 potrait application depmnd8 on tho roasonablo . 
availability of tho necersary infarmation and on the oxtont to 
which they aro relied upon by tho pmmnAtting authorltyto ta8olve 
di8puted ~88tiOn8Of M j O t  8OU1CCO 8tatU8, apPliCabi1ity O f  
requirements, andlor compliance with applicable rcbquirement8. In
gonetal, where estimates of emissions are necesrary, reasonably
8v8llable information may be wed. 


Gonerally, the emissions factor8 contained i n  LtlPA.8 
publication AP-41 and other:EPA docuaentr may bo u r d  to make any 
noceerary calculation of emissions. When an accoptabh range.of
valua8 $8 defined for a general type of SOUICO situation,
permitting authorities have conriderable discretion to dofino the 

appropriate emi~sionafactor value within that range.' State8 are 

moat often better able t o  make such dacirians given thois CrOSerproximity to :the particular'rroulzceand it8 0pratiOn0- _ _ . .  . .  . . * . 

For purpose8 of certifying the truth and accuracy of the 
appltcation, part 70 requires that emissions estimates ba 
expressed in terms conristent with the appIicab10 requirement.
Thi8 does not mean that only test data is 8CCeptable. Rather,
the source may rely on any data using the 8-e units and 
averaging times a8 in the test method. Hew testing i s  not 
required and emission factors are presumed to be acceptable for .. wnlssions calculations, but more accurate data are preferred if 
they are readily available. EmfclSfOnS gactoxa provided by
permitting authoritiee are a180 allowed wheze EPA emission 
factors are missing or State 01 industry values provid8.greater 
uccuracy, The applicant may also use other estimation methods 
(materials balance, 80urce test, or continuous emicrsions 
monitoring (Cm) data) when emirrsion estimates produced through
the ti80 of emirrrrion factors are not appropriate. 

In dirrputed case8, the 8ource may pzopse tho hart costly
alternative estimation mathod a8 long a8 it will produco
acceptable data, Owners and operators m y  propore a80 of 
entissions estimation method8 of their choosing to the permitting
authority when the reirulting data 58 mor. accurate than that
obtained through the use of emissions factor8, Sources aro 
encouraged to contact the permitting authority t o  discuas the 
appropriate estimation technigues for a particular circuautance. 




. .  * , 

tPPimion8 ortimaterr when thoy a r m  nocossary for HAPI ofton 
becomo.$088 procia. -belowcertain thresholdr. The need forquantsfication oreven ertimation should therefore dOCrOa8e the 
lowor tho level8 are that are present. For examplo, VoC
08timates baaed on nranufacturerg8rafety data 8hol)tI may indicate 
that trace amounts of certain HAP8 may bo prorrent. It isreasonable for the rowce to report there RAP8 a8 present in 
trace amount8 and not quantify thorn futthar OF parfonr oxpensive
torting procoduzar to colloct nor. accurate data, unl.88 tho 
m a t t i n g  aUthOlc&ty =-it88 OthOZWi80. On tho othor hand, mOZ0 
pZ@Ci8ee8tht.8 might b.reqUiZ.d t o  defend 8 P8itiOn that a 
VOC 8OUrCO U88 bdW .aPf88ion8 cut0228 which aubjOCt it t o  a R&Cl' 
rrrquiroment i f  tho liourca app.ar.4 clora to that -8hOld and it 
.%act carismion8 lave& waa in doubt. 

Pormitting authoritlor havo conriderablo flexibility in 
proce8ming the expected huge volume of p8-t application8 80 a8 
to imue initial permit8 by the required doadlino of 3 pars
aftet program approvpl. The S 70.5(c) rmquirownt that a p0-t
application will be complete only if it addzosasr a%& tha 
information required in thir rection mart k intorgretd in light
of the'July 1992 preamble (which clariZies the b 70.5(c)
r-irement Zor completenesa in ternm o f  fnforaation n d e d  bu 
tha permitting authority to begin~procesalng~oZan applioation).
Accordingly, the permitting authority MY balance tho n o d  for 
information to support timely permit imruance pmuant to the 
8chedule approved in the'program againrt the workload a88oCiated 
w i t h  managing and updating.ar necessary the initially 8ukPitted 
information. 

Sources must aubmit complete application8 within 12 month8 
of the effective date (Le., 30 day8 after the Pedelcal Reai8ter 

.. 	 date where EPA approves the program) of a State part 70 program 
or on whatever schedule For application submittal tho State 
ortabliahes in it8 approved program for i t a  IOurcerr. Ponaitting
authorftie8 msy a180 require application 8ubmittal8 prior to 
part 70 program approval under State authority, however, a 
failure to 'complywith any application deadlina oarlio~than the 
offective date for: the program cannot be COn8idered a violation 
OZ the Act .  

I ' The currant mala allows pemitting authorftios to implement 
a two-utep process for application con@aten888# first 
determining an application to be adnrinistrativoly complete, then 
tequiring application updatea ali neoded to #up- draft permit
preparation. For example, permitting atathoritiea can i n i t i a l l y
find an application complete if it define8 tho applfcclblo
r;.quirementrr, and major/arinor source 8tatU8) cettifiorr compliance
atatus w f t h  rorp.ct to all applicable r.qtrir.m.nt8 (rubfoct to 
tho lfmitation'on thir action pr0vid.d for  An Section 8. 

.. . .  . .  
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Comnliancr Certification Issuer) ; and allow8 tho permitting
authorigy to deterpline the apptoved permit isruance 8cheduleh 
~ h oapplication must also include a certiiication a8 to ita 
truth, accuracy, and completeners. In m y  ovont, pormitting , 

authoritit38 must award the application rhield i f  tho 80urce 
rubnit8 a timely application which moets tho critoria for 
cor~pletenerrsi n  S 7O.S(c). 

Undot thin approach, if tho rourco ha* 11uppliodat leart 
inftial infotmaation in all tho aroar roquirwt by tho p_.leaait
application forap and ha8 certified it appropriatoly, the 
pornitting-authoritygonerally ha8 .flexibility to judge thm 
application to be comploto mough to k g l n  procorring.
Accordingly, thoro rhould normally b.no noad fog an applicant to 
m u b a n i t  an application many day8 in advanco in ordex to build in 
oxtlta timo for an iterative proceser befolco tho rolovant 8-ittal 
deadline. Sources scheduled for permitting during th8 firrt yaar
of  the tranrritfon 6chedule must 8ubmit any additional information 
as needed to meet fully the requirement. of S 7 0 4 ~ )for
compXetenea8 on a more immediate 6chedule 80 that thair poxsit 
can bo i88ued within that firrt yoar. 

1c. tfbdatos to Initially Comlato Applications Due to Cham8 

~ources,to maintain their application'. rtatur 'a8cor~g~eto
and therefore prererve the application rhield, m a t  respond to 
requests from the permitting authority f o r  additional information 
to determine or evaluate compliance with applicable roqufrementrr
within the reasonable timeframe establicrhed by tho pormitting
authority. Where more information i 8  needed in tho permit
application to continue its proCa88ing8 pormitting authoritieo 
may opt to add the additional.information to tho application
themselves or require additional submittals from the rourco. 
Sources must promptly certify any additional iniormation 
submitted by them and certify or revise any rolevant information 
furnished by tho permitting authority. 

1. Changinq Emissions InFormation 


Update8 to the initially complete application may be 
required i f  enrirrfonrr inioraaation, such as rwvired @missions
factOt8; changes or additional NSR project8 U a  approved after an 
applicatiqm is submitted. The exact xe8ponsa required will 
depend in part on whether the change affoct8 a 80~1~8'8 
applicable requirement8 or its compliance rtatus and when it f8 
discovered. Zf, after consultation with tho permitting
authority, it i8 determined that the applicability rrtatuir of the 
80urce i8 affected by new emission8 information (..go, tho change 
CCIU8.8 the doulcc~to become newly 8ubjOCt t o  app1Acable
requirements or may affect its ability to comply w i t h  a -rent 
BJSR permit condition), then tho 80urCO mart promptly 8-t the 
now information t o  the permitting authority, fdontify m y  now 



- -  

30 
toquirements that apply, and certify any change in tho 80urce*r 
compliance .tatur,.-The irruance of an NSR permit may also add a 
now applicabh requirement that would need to be addrorsed by the 
past 70 permit. 

I f  the new information i r  dircoverk& before the draft permit
ha8 boon irrued, it rhould be 8ubmitt.d a8 an addendum to tho
applicatiorr, and tho draft permit rhould roflect tho new 

infomation. Tho ponaittfng authority and a IOUZC* a n  agroa on 
rrot intertralrr at which ruch updating i r  roquirod in order to 
8tructuro tho procerr and mako it mom officiont.

has complot.6infonautfon is dirrcove~odafter tho draft pa-t If now 
public =vim# but boforo tho propored post ha8 boon i8.UOdr tho 
Inforaration rhould still be r a t t e d 0  and It i r r  t h e  
roapon8ibility of the permitting authority to -vi80 tho pat
accotdingly. 


Ifnow fnforxnation fr discovered aftor the pormit ha8 been 
imuod, the resulting change could, at the dircretion of tho 
permitting authority, bo addressed a# Q poroait rrvirlon OS a8 a 
roopaning. If tho change would not allow a ~OIITCOto c w l y  w i t h  
it8 Current -=it; the 8OUrCb'8hOuld initiato a W W t  rOVi8ion-

If the infomation doee not affect applicability of, or 
cwliance with, any applicable roquirment (().g., only altar8 

the.- . .  	 tho toy emission8 estimates o f  regulated poll~tsntr)~
information need not be mbmitted'untilpermit renewali Xf'the. 
permitting authority rwires submittal o f  n w  infomuation 
08tlieSi however, then it must be 8ubmitted according to .
reasonable deadlines ertablzshed by the permitting authority. 

2. Other Chanqe8 

Other change8 can also occur that would require the rourcel 
evon absent a rpecific request from the permitting authority, to 
propose an update to an initially complete application. On. 
example i 8  where a new regulatory requirement bocomea applicable
to the uource b O f O l c e  the p m i t  S 8  i88Ued. 

F. content s t r o a i n i n q  8 

a. Crors Roferencing 

T h m  permitting authority may allow tho application to CICOSS
rofereqce previously issued preconstruction and part 70 parmits,
State or local ruler and regulationr, Stat0 lam, Federa% rules 
und regulation8, and other document8 that aZfect.thoapplicable
roqgirements to which the 8ource ir rubject, provided the 
referenced materials are currently appllcablo and available to 
tho public. Tho accuracy Of any da8CtfptiOn Of 8uCh e-88
referencad document. ir rubject to tho cortification soquirements
of part 70. Such document8 must bo ~ d oavailable as part of the 
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public,docko+'onthe permit action, unl.88 they aro published

and/or;are readily-available(O.Q.~ regulatfons printed in the 

Code-of Podoral Regulation8 or its State oquivalont). In
addition, materials that are availablo olrowhero within tho smo 

appl'icationcan ba crosr referancod to anothor roction of tho . 

application. 


In ca8.8, incorporation of prior: information frcoa 
pr-iou8ly i88u.d permit8 would bo uroful. txanap1.r aro whoro a 
*OurCm updating a part 70 penmit by reforoncing the 
appropriata tomu of a NSR permit or ronwlng a 70 p a t  byraforonciag thm curont pormit and cottifying that no c b g e  in 
rourcm oporation or in tho applicabla r.q\ti-nts h.8 OCCUICI.~. 
Evan where existing permit condition8 aro omrerrcbb in 
torminology other than that u8ed in the part 70 -remit, cm88
referencing can still be possible. Such citationr, hwover,.
would have to provide rufficient tranrlationr of t o m  to onruto 
+no name effect, 

As dimcussed previously, tho pormitting authority may
dotermine that cortain ternu and condition8 of oxi8ting I9SR 
pormit8 aro Obsolete, environmentally inaggnificant, os not 
gonnane with rorpect to thoir incorporation into part 70 QOat8.
rC9.n when a lVSR pernit contain 8uch terms, citation can 8 t U  be 
u r d  to tho extent that the BSR permit provi8ion8 appropriate for 
part 70 pormit incorporation .areclearly idontiltid through tho 
cro88=refetence, A18o8 the BSR permit tomu not cite for 
part 70 incorporation are still in effect a8 a matter of  Stat. 
law unlers and until exprerrrly deleted by the-p.zmlt+ing
authority. Wherever t h h  citation approach i8.ur.d, the 
p a t t i n g  authority rhould review all reforonced totau to en8ure
thoy meet part 70 requirements for enforceability. 

The EPA believes that one reason for tho oxcessive longth 

. and cost of aomo pornit application8 is that rotarcor boliove they 

are required to paraphrase or re-rtate in thoir ontiroty tho 
provisions of the Code of Federa1,Regulatfonr(COR)or other 
repositories of applicable requirements, Citation8 CM be wed 

. to 8treaadline how applicable requirement8 are dorcribd in an 
application and will also facilitate compliance by eliminating

the po8Qibllity that part 70 permittem will.conflict with 

underlying rubrtantive requirements. Indood, many Stator have 

takon a cftation-bared approach a# a way of atroamlining

applications and pornits. Thua, a d;OurCOcould cite, rathos than 
ropat.in its application, the Often e%tensiv* dotailr of a 
particular applicable ruquirement (including w o n t  IWSRWsmit 
tern), provided that the requirement i r r  roadily availablo and 
i t 8  mm9r of application to the 80utCO A 8  not 8ubjectto
intorprotation. n o  citation must bo clear with roapoct to 
A u t 8  and othor roquiremente that apply to oach 8ub)oct
emiarionr w i t  or activity. ?or ortamglo, a rtorage tank rubjoct 
to rubpart Xb of tho BSPS would cito th.t rr.qUi-nt i a  it8 

1 . 
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applic8tion rathez than re-typing the provirions of the CFR. 


0.  Inc&rDoration: of Part 70 A~~licationrby Reference into 

POrlllit8 


The EPA dircourager tho incorporation of entire applications
by reference into p.rmit8. The concern with incorporation of the
application by reference into tho permit on a wholerale basis $8. 
tho confumion created a8 to tho zequiromont8 that apply to tho 
aourca and tho unnecorrary limit8 to operational flexibility that 
auch an incorporation might cauao. 

If Stator do incorporato part 70 applicationrr by rofennco 
in their entizety into part 70 pl)zmit88 EPA w i l l  COn8id~ 
information in the application to ba fodarally enforceable only
to the extent it $8 needed to make other nocerrary terau and 
condition8 enforceable from a practical rtandpoint. Moreover,
IGPA doe8 not interpret part 70 to roquiro prmit ravirions for 
changes in the other a8pectr of the application. 

3. Chanaino Amlfcation ? o w  

The EPA urge8 Statea to re-examine their permit application
form in light of their experience to &to and tho content. o f  
thi8 guidance. Although the revirion of an application forn
r.quires a program revi8ion.when-itimpacts ay.oprtion of.the 

. -:. form which wu8 relied upon by EPA*inapproving UI. patt 70 -
program for the State, ruch a revision can, in moat Ca8ebr be 
accompli8hed through an exchange of letter8 with tho appropriate -. 
EPA Regional Office. Change8 made to implement thir guidance 
can be effected immediately with implementing documents rrent to 
tho appropriate EPA Regional Office. Similarly, a State could 
notify the Regional Office in writing that tho State intend8 to 
make completeness determination8 based on completion of parts 02 -	 the existing form8 to avoid cortly change8 in computerized form 
syrtem that have already been developed. This ir another way
that a State can act quickly to streamline application
roquirementr whilo minimizing it8 own admini8trative burdena. 

0. Rer~oniible~fficial 

.part 70 provide8 that a "rerpon8ible officiaP murt wrform 
- certain important functiona. In general, tarponriblo officials 

mumt certify tho truth, accuracy8 and cor~pletenerrrof  all
applications, fo-, reporta, and complianco certifications 
requirird to bo rubmiicted by the operating p d t a  program
[S 70.5(d)]. A. an ex+mple, a respon8iblO official m r t  certify
the truth, accuracy, and completeness of all infornration 
submitted as part of a permit application [S 70.S(a)(2)) and that 
tho aourco is in compliance "with all applicable r~~air.mentls~*
under tho Act [s 7O.S(c)(9)(i)J. In Addition, par+ 70 require8
nrrponsible official8 to certify monitoring report., which must 



- -  

23 


be mubaritted every 6 months, and 'prompta reports of any
deviations frompedt requirements whenever they occur.-

The definition of responsible official in S 70.2 identifies 
specific categories of official8 t@at b v e  the requioite
authority to carry out the duties aesociated with that role. The
definition provides in part that the following corporate
officfalm may be a responsible officials 

. . . 8 premident, secretary, tmranuer, or vice president 
or any othel:pereon who perform bo cv or

for the e o r p o r a t ~a %y aut
repreaentativro of such pereon i f  th8 represeatative io 

f o r  ove 0 of one or more 
-ring, p z d u c t i e o r m n g  facilities applying
for 01: subject to a permit . . . . [emphasis added] 

Similarly, for public agencies, the definition indicates the 

following persons may be responsible official@: 


. . . a principal w i v e  o or ranking elected 
official. For purposes-of t h m ,  a principal executive 
officer of a Federal agency includee the chief executive 

ofofficer having responsibility for the ti0 

a principal geographic unit of the a g m F t e q % s i s 

added] 


Concerns have been raised over the apparent aarrowaeas of 
the current definition of responsible officiaz. In the August
1994 pcderal Re- notice, EPA reblponded to those concerns 
related to acid rain by propoeing a revision to the definition of 
responsible official to allow a person other than the deeignated
representative to be the responsible official for activities not 
related to acid rain control at affected sources [59 FR 445271 

... 
To respond to further concerns over the definition of 

responsible official as it applies to partnerships fonned by
corporations, o f  partnerships, or a combination of both, EPA 

. confirms tbt the same categories of official8 who can act as 
reoponsible officials for corporations can SrlSO act in that 
capacity for partnerehips where they carry out responsibilities
cntbrrtantially mimilair to those in the same categorieo in

ofcorporations. Partnerships that axe eSStntially ~ o n s  
corporatione and/or partnerships will norarally have the same 
management needs as corporatione and 80 w i l l  ccrtablish a 
.management structure with categorierr of official8 mimilar to 
thoee of m e t  corporations. In these partnerehipa, the pereons
with the knowledge and authority to asaure regulatory compliance 
are the official8 of the partnership. 

Interpreting the definition of re8ponrrible official am 
limiting the class of perarona in partnermilip8 that m y  k, 

I 



. .
reaponsi518 off iciala to general partner8 would frustrate the 
intent-of the def-i-rSitionbecause it would in many inatances 
actually result in designating a person that ie not in a position
to adequately fulfill the role of a responaible official. For' 
thia reaeon, EPA believe6 it fa reasonable for pennitting
authorities, i a  the case of partnerahipm composed of corporations
and/or gartnershipe, to allow for the aame flexibility in 
d ~ i g n a t i n ga responsible official an would be the caae for 
corporatfoarr 

To make the required complianca certificrtiaato accompany
tha initial part 70 pernit SppliCatiOn8, 8ources u e  required to 
review current major and minor NSR perinit8 and other parmite
containing Federal requirements, SIP8. and other documtntsi and 
other Federal requirements in order t o  determine applicsble
requiremente for emission unite. The EPA and/or the State
permitting authority may request additional information 
concerning a source%temissions as part of tho put 70 
application process. 


Companies are not federally required to recomider previous
applicability determinations as part of their hquizy ia 
preparing part 70 permit applications. However, BOA w e c t e  
companies to rectify past ncuacompliancc a@i t - i r ,  diaco~ered. 

-, Companies remain subject to enforcement actio= for any past
noncompliance with requirements to obtain 8 permit or m e t  air 

. pollution control obligatione. In addition, the part 70 permit ' 
shield ie not available for noncompliance with applfccrbh
requirements that occurred prior to or continue. after submiseion 
of the application. 



Tho following types o f  activitiea and oairrrion8 wits nay be 
pra8uma\;ively omitted from part 70 permit application.. Certain
of the80 lirtad activitier include qualifying rtatontontrn intended 
to OZC~U~*Mny 8-1- aCtfVitiO8. 

Comburntion aaiarion8 froa p=opulrion of Pobila ro~tce8, 
oxcept for  verrol dsaionr froa Outor Continental Short 
8OIWC.8 

Air-condltlonfng unit8 ured for human comfort that do not 
have applicable requirement8 under tit10 Vr  of tho Act .  

Vontilating unit8 used for human comfort that do not a h a U 8 t  
air pollutant8 into tho ambient ai= fran any
manufacturing/industrial or commercial grocer& 

19orr-coaumercial food preparation. 
r . 


Conrumel: use of o f f ice  equipment and productr, not including
printers oz buaineasea primarily involved in photographic
reproduction. 

Janitorial senticerr and cani&et umo of jinitorial product^ 

Xnternal combustion engine8 umed fo r  hnd8Caplng gurpo808 
* . 

Laundry activitier, except for dry-cleaning and ateam 
boiler8. 

Bathroom/toilet vent emiraionm. 
.. '. Emergency (backup) electrical generatozr at S88fdOntf81 

-. locationrr. 

Tobacco smoking room and areas. 

BlackrPlltn forge#. 

'Plantmaintonancc,and upkeep activiti.8 (o.Q., groundr
keeping, goneral repaim, Cleaning, painting, wolding,
plumbing, ra-tagring rOOf8, inlstalling inrulation, and 
paving paihlng lots) providod the80 aCtiVitie8 arm not 
conducted a8 past of  8 nkanufacturing pzocesq, ara not 
related to the aource'u prilaary businesu activity, and not 



otherwf8e triggering a permit modiiication.1 

~epairor maintenance shop activitiom not rofatcbd to tho 
liourc0'8 primary bU8ine88 actfvity, not including eairrionr 
frijav rurfaco~koatingor de-grea~fng(solvent mota1 cleaning)
activities, and not otherwfse triggering a perrmit
modification. 

Portable electrical generator8 that can bo movod by hand 
from on* location to anoth.9. 
Hand-hold oquipmont for:buffing, poli8hing, cutting,
drilling, #awing, grinding, turning or machining wood, mota1 
or plarrtic. 

Brazing, roldoting and walding equipmnt, and cutting
tO~~h.8 rolated to manufacturing and conrtntctfon aCtiVitf.8 
that do not result in emission of HAP motal~.~ 

Air compressors and pneumatically oporatod equipment,

including hand toola. 


Battorios and battery charging mtationr, oxcop+ at battory

manufacturing planta. 


Storage tanksa versels,and containat8 holding os 8torfnQ
liquid rrubrtancerr that will not emit any VOe or HAP.' 

. . .  

%leaning and painting activitiem quairfy if thay at. not 
''8ubj@Ct to VOC of: HAP control requixentents. 15.phalt batch plant

amere/opelcatora muat still get a permit if otherwiso toquired. 

'"Moved by hand" nmans that it can ba moved without the 
.... arsirtance o f  any saotorized or non-motozized v8hiclmr conveyance, 

or  device. 

%rating, 8oldering and welding equipment, and cutting torch88 

=elated to manufacturing and construction activitlerr that emit HAP 


. 	 metals are more appropriate for treatment am inmigniZicant
actioitiem based on mize or production levo2 threrholdr. Brazing,
moldering, wolding and cutting torchem diroctly nlatocf to plant 

-	 maln*enanco and upkeep and repair or maintonanco rhop activities 
that emit HAP mota18 are treated am trivial and lirtod reparately
i n  thi8 appendix. 

%%emptioncr for storago tanks Containing ptroloum liquid8 or 
other volatile organic liquids rhould be bared on 8iZe limit8 8uch 
a8 atorage tank capacity and vapot prersuro Of liquid8 rtored and 
at. not appltopriate for this list. 

2 
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Storage tank80 ~seservoirrr,and pumping and handling
mipmont of any mizo containing 8Oap8, vegetable oil, 
greas~,animal bat, and nonvolatile aqueous salt solutions,
prpv1d.d appropxiate lid8 and cover8 are uti1iz.d. 

Equipment used to mix and package, soapmr vegetable oil, 
grease, animal fat, and nonvolatile aqueour 8alt rolutions,
providod appropriato lid. and cover8 are utilized. 

Drop hammer8 or hydraulic pres808 for fotging or 
wtalworking. 
tqrtipmont u8.d exclusively to 8laught.r animal., but not 
including Other eqUiprP.nt at 8laughterhouro8, 8uCh 
rondering COOkOr8, boilorr, hoating plant., incinerator8,
and oloctrical power gsnerating equipm.nt. 

Vent8 from continuou8 emissions monitors and other 
analyzer8. 
Natural gas pressure regulator vents, excluding vonting at 

oil and gas production facilities. 


Hand-held applicator eq\iipmen$ for hot melt adho8ive8 with. 
no VOC in tha adhesive formulation. 

. .  
tquipment used for aurface coating, painting, dipping or 
.praying. operations, elccept thore that will,emit voc or.HAP. - - - - .. . 

CO, larors, used only on metal8 and othor matozial8 which do 
not emit HAP in the p~oceas. 

Consumer use of  paper trilmmers/bindars. 

Sl8ctric or .team-heated drying oven8 and autoclaves, but 
not the emissions from the articles or rubstances being
procesred in the oven8 or autoclave8 or tho boiler8 
delivering tho steam. 

Salt bath8 uring nonvolatile raltrs that do not reault in 
omisolronrr o f  any regulated air pollutantm. 

Lanor trin~morr.uaing dust collection to prevont fugitivo
.cwai88ion#. 

Bench-rcalo laboratory equipment used for phy8ical or 
chemical analysir, but not lab f u e  hood8 or vents.' 

%any lab fume hood8 or vents might qu81igy for troatment as 
inrignificant (depending on the applicable SIP) os ba grouped 

' togathor for purpo8e8 of description. 



Routine calibration and maintenance o f  laboratory oquipatent
o i  0th- analytical inrtrmonta. 

t*ipaPont uaed;-forquality control/a8ruranco or inrpoction 
puzporerr, including rampling equipment ured to withdraw 
mtorfals f o r  analyrirr. 
Hy&aulic and hydrortatic tertlng iquiptuont. 
rtavironmental chamborr not uaing hazardous air pollutant
(HAP) ga88.80 

SeL8S 8hUI8tOr8. 

mgitive emission related to movoment o f  paraengor vohicler,
provided tho emisrionr are not countod for applicability
pulporre8 and any required fugitivo du8t control plan or it8 
mivalent i a  rubmitted. 

~rocelrawater -iiltration*ayrtemand duninera~zm. 

Domineralized water tanks and demineraliror tnnt8. 

Boiler water treatment operation8, not including cooling
tower. 0 

Oxygen rcavenging (&.aeration) of water-.-

Ocona generators. 


#ire suppzeasion system. 


Emergency road flare#. 


Steam vent8 and ratety relief valva.. 


Stoam .loak8, 


S t m a  cleaning operationr. 

Steam 8teriliawm 


. .  
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MEMORANDUM 


SUBJECT: Review of 40 CFR part 71 


FROM: Candace Carraway ?d.+-JLu 

TO: Art Fraas 


DATE: February 1, 1996 

Attached are three documents related to the part 71 rulemaking

package. The first document highlights the major issues in the 

rulemaking. 


The second document is a redline/strikeout version of the part 

71 final rule, which uses the current part 70 rule as a baseline. 

We hope this will aid your review of part 71. 


Third, there is a permit application form that may be used for 
part 71 programs, which is technically an attachment to the ICR. 
The part 71 rule would also allow a State form to be used, provided
it met the requirements of part 71. (The EPA expects that 
particularly where the program is delegated, it would be less 
disruptive for sources to use a modified State form.). 

If you have questions about these documents, please call me at 

(919) 541-3189. 




MEMORANDUM: 


SUBJECT: Outline of Issues in Part 71 package 


FROM: Candace Carraway6~5' 
TO: Art Fraas 


DATE: February 1, 1996 

Overall amroach: interim rule based on current Dart 70 rule 


Part 71 will be finalized in two phases. Phase I serves as an 

interim rule until part 70 is fixed and final.' We expect to 

promulgate a llcatch-upll rulemaking for part 71
or llconformingll

contemporaneously with the part 70 rulemaking (fall of 1996). Part 

71 is modeled on current part 70 which should make transition 

between part 71 programs and part 70 programs easier. There were 

some obvious trade-offs in the decision to use current part 70 as 

the template for fashioning our Phase I rule. The big gain is that 

it is the quickest way to finalize the rule (since comments on the 

proposed revisions to part 70 have not been fully reviewed and 

analyzed); the loss is that we temporarily delayed many

improvements and refinements suggested in more recent proposals

(such as the August 1994 proposed revisions for part 70). 


The preamble discusses at length our rationale for using the 

current part 70 template and identifies which provisions of the 

proposal were changed as a result. This memo focuses mostly on 

issues that are not governed by Phase 1's marriage with current 70,

though the list of issues herein is not meant to be definitive. 


Definitions - I 71.2 

1. title I mod: No definition is included in the reg, but 
preamble discussion says we'll interpret it for part 71 in the same 
manner as we are interpreting it for part 70 (i.e., term does not 
inc:Lude minor NSR). 
2. 	 Affected State definition with resr3ect to Tribes: Our 
interpretation of section 301(d) of the Act is EPA may not treat 
Tribes as affected States unless they have met eligibility criteria 
under section 301(d). However, in a separate provision (71.8) the 
rule requires the permitting authority to give notice of relevant 
permitting actions to all federally recognized Tribes. 

3 .  m: No definition will be adopted until part 70 is final,
but preamble says that on an interim basis (pending a future PTE 
rulemaking) limits that are enforceable by the State will be 
considered a limit on the source's PTE for part 71 purposes, 



consistent with Seitz memorandum of January 25, 1995. 


4. 	 Tribal area: This term is not defined in Phase I because it 

is tied to the rule's approach to Tribal jurisdiction, which we 

cannot finalize yet because our proposal said we would follow the 

approach taken in the Tribal air rule which is not going to be 

final for several months. Regions will be unable to establish part

71 programs on Tribal lands until a subsequent rulemaking settles 

jurisdictional issues and the procedural issues related to boundary

determinations (but Regions could establish program through a 

separate rulemaking). Preamble indicates that we will finalize 

these issues either in Phase I1 or in conjunction with the Tribal 

air rule, both of which should be completed well in advance of the 

Nov. 1997 deadline for establishing programs on Tribal lands. 


Implementation - § 71.4 

1. Don't Dublish the Deleuation Agreement itself: Rule was 

changed to this effect. 


2. Tribal jurisdictional and boundary issues: Deferred until 

subsequent rulemaking. 


Applications - § 71.5 

1. 	 Insignificant activities: Emission level cut-off was raised 

for criteria pollutants from 1 tpy to 2 tpy. Aggregate caps on 

criteria and HAP emissions have been deleted. List of specific

insignificant activities (such as consumer use of office equipment

and products) remains in the rule. Preamble indicates the white 

paper is generally applicable to part 71. 


2. Minimum notice of permit amlication deadline: Enlarged from 

120 to 180 days. 


Affected State Review - 5 71.8 

1. Notice to Indian Tribes: New provision requires notice of 

draft permits to all federally recognized Tribes whose air quality 

may be affected and that are contiguous to or within 50 miles of 

permitted source, in keeping with our government-to-government

relationship with Tribes. 


Permit Fees - § 71.9 

1. Fee amounts: Fees are much lower due primarily to change in 

permit revision procedures. When EPA runs the program, fees are 

$32 per ton (down from $45) plus the cost of permit revisions. When 

the streamlined permit revision procedures get finalized in Phase 


T 



11, an additional $4 is owed. The surcharge that would have 
covered the costs of EPA oversight of contractors and delegated 
programs was eliminated. 

2. Fees for deleuated Proarams: Rule establishes separate lower 
fee for delegated programs. For delegated programs where EPA does 
not waive fee collection, fees will be $28 tpy. EPA may waive fee 
collection where program is fully delegated and State has adequate
authority and revenue under State law to fund the delegated
activities. Rule contains a formula for fees when program has been 
partially delegated. 

3 .  Penalties: The margin of error for underestimating HAP 
emissions was raised from 20% to 5 0 % ,  but remains at 20% for 
criteria emissions. 

4. Certification reauirement: Explicit requirement for 

certification of fee calculation worksheets was added. 


Administrative record, public participation, and administrative 
review - § 71.11 

1. Severability and aweal of Permits: Rule has been changed to 

clarify that only the appealed terms are stayed pending the appeal. 




Redline/strikeout version that compares final part 71 rule to 

current part 70 rule with respect to sections that are modeled 

part 70 provisions (i.e., 71.2, 71.3, 71.5, 71.6, 71.7, 71.8). 

on 


§ 71.2 Definitions. 
The following definitions apply to part 71. Except as 

specifically provided in this section, terms used in this part
retain the meaning accorded them under the applicable
requirements of the Act. 

Act means the Clean Air Act, as amended, 42 U.S.C. 7401, & 
Secl.. 

Affected source shall have the meaning given to it in 40 CFR 

72.2. 


Affected States are: 

(1) All States 


affected and that are 


means all of the following as they a 
apply to emissions units in a part 71 source (including
requirements that have been promulgated or approved by EPA 
through rulemaking at the time of issuance but have future 
compliance dates): 

applicable implementation plan approved or promulgated by EPA -':: 
through rulemaking under title I of the Act that implements the 
relevant requirements of the Act, including any revisions to that 
plan promulgated in part 52 of this chapter; 


(2) Any term or condition of any preconstruction permits

issued pursuant to regulations approved or promulgated through

rulemaking under title I, including parts C or D, of the Act; 


( 3 )  Any standard or other requirement under section 111 of 
the Act, including section Ill(d);

(4) Any standard or other requirement under section 112 of 

the Act, including any requirement concerning accident prevention

under section 112(r)(7) of the Act; 


(5) Any standard or other requirement of the acid rain 
program under title IV of the Act or 40 CFR parts 72 through 78; 

( 6 )  Any requirements established pursuant to 
section 114(a)( 3 )  or 504(b) of the Act; 
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(7) Any standard or other requirement governing solid waste 

incineration, under section 129 of the Act; 


(8) Any standard or other requirement for consumer and 

commercial products, under section 183(e) of the Act; 


(9) Any standard or other requirement for tank vessels, 

under section 183(f) of the Act; 


(10) Any standard or other requirement of the program to 

control air pollution from outer continental shelf sources, under 

section 328 of the Act; 


(11) Any standard or other requirement of the regulations

promulgated at 40 CFR part 82 to protect stratospheric ozone 

under title VI of the Act, unless the Administrator has 

determined that such requirements need not be contained in a 

title V permit; and 


(12) Any national ambient air quality standard or increment 

or visibility requirement under part C of title I of the Act, but 

only as it would apply to temporary sources permitted pursuant to 

section 504(e) of the Act.. 


~~ ~ven to it 
in section 402(26) of the Act and 40 CFR § 72.2. 

on under § 71.7 or 

means a federally 

enforceable permit term or condition determined at issuance to be 

required by an applicable requirement that establishes an 

emissions limit (including a work practice standard) or a 

federally enforceable emissions cap that the source has assumed 

to avoid an applicable requirement to which the source would 

otherwise be subject.


Emissions unit means any part or activity of a stationary 

source that emits or has the potential to emit any regulated air 

pollutant or any pollutant listed under section 112(b) of the 

Act. This term is not meant to alter or affect the definition of 

the term for purposes of title IV of the Act. 


The EPA or the Administrator means the Administrator of the 
U.S. Environmental Protection Agency (EPA) or his or her 
desisnee. 

'Proposed rule entitled"1ndian Tribes: Air Quality Planning

and Management", 59 FR 43956 (August 25, 1994). 




the permitting authority, which has completed all-review 
procedures required by § §  71.7, 71.8, and 71.11. 

Fuqitive emissions are those emissions which could not 

reasonably pass through a stack, chimney, vent, or other 

functionally-equivalentopening.


General permit means a part 71 permit that meets the 
requirements of § 71.6 (d).-

ce (or any qroup of 

stationary sources that are located on one or more contiguous or 

adjacent properties, and are under common control of the same 

person (or persons under common control)), belonging to a single

major industrial grouping and that are described in paragraph 

(11, (21, or (3) of this definition. For the purposes of 

defining IImajor source",a stationary source or group of 

stationary sources shall be considered part of a single

industrial grouping if all of the pollutant emitting activities 

at such source or group of sources on contiguous or adjacent

properties belong to the same Major Group (i.e.,all have the 

same two-digit code) as described in the Standard Industrial 

Classification Manual, 1987. 


(1) A major source under section 112 of the Act, which is 

defined as: 


(i) For pollutants other than radionuclides, any stationary 
source or group of stationary sources located within a contiguous 
area and under common control that emits or has the potential to 
emit, in the aggregate, 10 tons per year (tpy) or more of any
hazardous air pollutant which has been listed pursuant to 
section 112(b) of the Act, 25 tpy or more of any combination of 
such hazardous air pollutants, or such lesser quantity-asthe 
Administrator may establish by rule. Notwithstanding the 
preceding sentence, emissions from any oil or gas exploration or 
production well (with its associated equipment) and emissions 
from any pipeline compressor or pump station shall not be 
aggregated with emissions from other similar units, whether or 
not such units are in a contiguous area or under common control, 
to determine whether such units or stations are major sources; or 

(ii) For radionuclides, Ilmajor source" shall have the 

meaning specified by the Administrator by rule. 


( 2 )  A major stationary source of air pollutants or any 
group of stationary sources as defined in section 302 of the Act,
that directly emits, or has the potential to emit, 100~tpy or 
more of any air pollutant (including any major source of fugitive 
emissions of any such pollutant, as determined by rule by the 
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Administrator). The fugitive emissions of a stationary source 

shall not be considered in determining whether it is a major

stationary source for the purposes of section 30211) of the Act, 

unless-thesource belongs to one of the following categories of 

stationary source: 


(i) Coal cleaning plants (with thermal dryers); 
(ii) Kraft pulp mills; 

(iii) Portland cement plants;

(iv) Primary zinc smelters; 

(v) Iron and steel mills; 

(vi) Primary aluminum ore reduction plants;

(vii) Primary copper smelters; 

(viii) Municipal incinerators capable of charging more than 

250 tons of refuse per day;
(ix) Hydrofluoric, sulfuric, or nitric acid plants;
(x) Petroleum refineries; 
(xi) Lime plants;
(xii) Phosphate rock processing plants;
(xiii) Coke oven batteries; 
(xiv) Sulfur recovery plants;
(xv) Carbon black plants (furnaceprocess); 
(xvi) Primary lead smelters; 
(xvii) Fuel conversion plants;
(xviii) Sintering plants;
(xix) Secondary metal production plants;
(xx) Chemical process plants; 
(xxi) Fossil-fuel boilers (or combination thereof) totaling 

more than 250 million British thermal units per hour heat input;
(xxii) Petroleum storage and transfer units with a total 


storage capacity exceeding 300,000 barrels; 

(xxiii) Taconite ore processing plants;

(xxiv) Glass fiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil-fuel-firedsteam electric plants of more than 


250 million British thermal units per hour heat input; or 

(xxvii) All other stationary source categories regulated by 


a standard promulgated under section 111 or 112 of the Act, but 

only with respect to those air pollutants that have been 

regulated for that category;


(3) A major stationary source as defined in part D of 

title I of the Act, including:


(i) For ozone nonattainment areas, sources with the 
potential to emit 1 0 0  tpy or more of volatile organic compounds 
or oxides of nitrogen in areas classified as I1marginal1lor 
llmoderate,ll 2550 tpy or more in areas classified as llserious,ll 

tpy or more in areas classified as llsevere,ii
and 10 tpy or more 

in areas classified as "extreme;"except that the references in 

this paragraph (3)(i) to 100, 50, 25, and 10 tpy of nitrogen

oxides shall not apply with respect to any source for which the 

Administrator has made a finding, under section 182(f)(1) or (2)

of the Act, that requirements under section 182(f) of the Act do 

not apply; 


E 
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(ii) For ozone transport regions established pursuant to 

section 184 of the Act, sources with the potential to emit 50 tpy 

or more of volatile organic compounds;


(iii) For carbon monoxide nonattainment areas: 

( A )  That are classified as llserious,lland 

(B) in which stationary sources contribute significantly to 


carbon monoxide levels as determined under rules issued by the 

Administrator, sources with the potential to emit 5 0  tpy or more 
of carbon monoxide; and 

(iv) For particulate matter (PM-10)nonattainment areas 
classified as llserious,ll
sources with the potential to emit 70 

tpy or more of PM-10. 


Part 70 permit means any permit or group of permits covering 

a part 70 source that has been issued, renewed, amended or 

revised pursuant to 40 CFR part 70. 


Part 70 Promam or State Droqram means a program approved by

the Administrator under 40 CFR part 70. 


Part 70 source means any source subject to the permitting
requirements of 40 CFR part 70, as provided in § si 70.3(a) and 
70.3(b). 

indirect) costs required to administer an operating permits 
program, as set forth in § 71.9(b).

Permit revision means any permit modification or 
administrative permit amendment. 

Permittins authoritv means one of the following:
(1) The Administrator, in the case of EPA-implemented 

70. 

Proposed permit means the version of a permit that the 


delegate agency proposes to issue and forwards to the 
Administrator for review in compliance with § 71.10(d).

Requlated air Dollutant means the following: 

(1) Nitrogen oxides or any volatile organic compounds; 

( 2 )  m y  pollutant for which a national ambient air quality

standard has been promulgated; 
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(3) Any pollutant that is subject to any standard 

promulgated under section 111 of the Act; 


(4) Any Class I or I1 substance subject to a standard 

promulgated under or established by title VI of the Act; or 


(5) Any pollutant subject to a standard promulgated under 
section 112 of the Act or other requirements established under 
section 112 of the Act, including sections 112(9), (j), and (r)
of the Act, including the following:

(i) Any pollutant subject to requirements under 

section 112(j) of the Act. If the Administrator fails to 

promulgate a standard by the date established pursuant to 

section 112(e) of the Act, any pollutant for which a subject 

source would be major shall be considered to be regulated on the 

date 18 months after the applicable date established pursuant to 

section 112(e) of the Act; and 


(ii) Any pollutant for which the requirements of section 

112(g)(2) of the Act have been met, but only with respect to the 

individual source subject to section 112(g)(2) requirements.


Resulated pollutant (for fee calculation), which is used 
only for purposes of § 71.9(c), means any regulated air pollutant 
except the following:

(1) Carbon monoxide;

(2) Any pollutant that is a regulated air pollutant solely


because it is a Class I or I1 substance subject to a standard 

promulgated under or established by title VI of the Act; or 


(3) Any pollutant that is a regulated air pollutant solely

because it is subject to a standard or regulation under section 

112(r) of the Act. 


Renewal means the process by which a permit is reissued at 

the end of its term. 


Responsible official means one of the following: 

(1) For a corporation: a president, secretary, treasurer, 


or vice-president of the corporation in charge of a principal

business function, or any other person who performs similar 

policy or decision-making functions for the corporation, or a 

duly authorized representative of such person if the 

representative is responsible for the overall operation of one or 

more manufacturing, production, or operating facilities applying

for or subject to a permit and either: 


(i) the facilities employ more than 250 persons or have 

gross annual sales or expenditures exceeding $25 million (in

second quarter 1980 dollars); or 


(ii) the delegation of authority to such representative is 

approved in advance by the permitting authority;


(2) For a partnership or sole proprietorship: a general 

partner or the proprietor, respectively; 


( 3 )  For a municipality, State, Federal, or other public 
agency: either a principal executive officer or ranking elected 
official. For the purposes of this part, a principal executive 
officer of a Federal agency includes the chief executive officer 

having responsibility for the overall operations of a principal 
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geographic unit of the agency (e.g.,a Regional Administrator of 

EPA); or 


(4,) For affected sources: 
(i) The designated representative insofar as actions, 


standards, requirements, or prohibitions under title IV of the 

Act or 40 CFR parts 72 through 78 are concerned; and 


(ii) The designated representative for any other purposes

under part 71. 


Section 502(b)(10) chanqes are changes that contravene an 

express permit term. Such changes do not include changes that 

would violate applicable requirements or contravene federally

enforceable permit terms and conditions that are monitoring

(including test methods), recordkeeping, reporting, or compliance

certification requirements.


State means any non-Federal permitting authority, including 

any local agency, interstate association, or statewide program.

The term I1Statel1also includes the District of Columbia, the 

Commonwealth of Puerto Rico, the Virgin Islands, Guam, American 

Samoa, and the Commonwealth of the Northern Marianas Islands. 

Where such meaning is clear from the context, llStatell
shall have 

its conventional meaning. For purposes of the acid rain program,

the term llStatell
shall be limited to authorities within the 

48 contiguous States and the District of Columbia as provided in 

section 402(14) of the Act. 


Stationarv source means any building, structure, facility, 

or installation that emits or may emit any regulated air 

pollutant or any pollutant listed under section 112(b) of the 

Act. 


I71.3 Sources Subject to Permitting Requirements.

(a) Part 71 sources. The following sources are subject to 


the permitting requirements under this part: 

(1) Any major source; 

(2) Any source, including an area source, subject to a 


stan.dard,limitation, or other requirement under section 111 of 

the Act; 


(3) Any source, including an area source, subject to a 

standard or other requirement under section 112 of the Act, 

except that a source is not required to obtain a permit solely

because it is subject to regulations or requirements under 

section 112(r) of the Act; 


(4 )  Any affected source; and 
( 5 )  Any source in a source category designated by the 

Administrator pursuant to this section. 
(b) Source catesorv exemDtions. 
(1) All sources listed in paragraph (a) of this section 

that are not major sources, affected sources, or solid waste 

incineration units required to obtain a permit pursuant to 

section 129(e) of the Act are exempted from the obligation to 

obtain a part 71 permit until such time as the Administrator 

completes a rulemaking to determine how the program should be 

structured for nonmajor sources and the appropriateness of any 
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permanent exemptions in addition to those provided for in 

paragraph (b)(4) of this section. 


(2-) In the case of nonmajor sources subject to a standard 
or other requirement under either section 111 or 112 of the Act 
after July 21, 1992 publication, the Administrator will determine 
whether to exempt any or all such applicable sources from the 

. .
requirement to obtain a part 70 permit at the time 

that the new standard is promulg 


(3) Any source listed in paragraph (a) of this section 

exempt from the requirement to obtain a permit under this section 

may opt to apply for a permit under a part 71 program. 


(4) The following source categories are exempted from the 

obligation to obtain a part 71 permit:


(i) All sources and source categories that would be 

required to obtain a permit solely because they are subject to 

part 60, subpart AAA---Standardsof Performance for New 

Residential Wood Heaters; and 


(ii) All sources and source categories that would be 
required to obtain a permit solely because they are subject to 
part 61, subpart M - National Emission Standard for Hazardous Air 
Pollutants for Asbestos, § 61.145, Standard for Demolition and 
Renovation. 

(c) Emissions units and Dart 71 sources. 

(1) For major sources, the permitting authority shall 


include in the permit all applicable requirements for all 

relevant emissions units in the major source. 


(2) For any nonmajor source subject to the part 71 program

under paragraphs (a) or (b) of this section, the permitting

authority shall include in the permit all applicable requirements

applicable to emissions units that cause the source to be subject 

to the part 71 program,


(d) Fusitive emissions. Fugitive emissions from a part 71 

source shall be inc1uded.i.nthe permit application and the part

71 permit in the same manner as stack emissions, regardless of 

whether the source category in question is included in the list 

of sources contained in the definition of major source. 


171.5 Permit applications. 


(a) Dutv to awlv. For each part 71 source, the owner or 

operator shall submit a timely and complete permit application in 

accordance with this section. 


the source becomes subject to the permit proqram or on or before 


. ... .... . . 
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(i-i) Part 71 sources required to meet the requirements

under section 112(g) of the Act, or to have a permit under the 

preconstruction review program approved into the applicable

implementation plan under part C or D of title I of the Act, 


t h e  pcrFRlt .;..illr,ct e x p i r e  befsre t b - - m;t :,..Y 

rer,b%d. 111 A I "  n z r h n ~  SL2ll t>;l- + - - A  h,U .  

(iv) Applications for initial phase II acid rain permits
shall be submitted to the permitting authority by January 1, 1996 
for sulfur dioxide, and by January 1, 1998 for nitrogen oxides. 

(2) Complete application. %e pregrm z k l l  &r~-~-ide 
a t&e&37aIld prscb*rcz f G r  deterL,,;r;lq ir: 2 tiwl-,. f2zhizz 

1 4 r*?t , - e  E! 14I-LbUL.leny ~ c t e -To be deemed complete, an application
must provide all information required pursuant to paragraph (c)
of this section, except that applications for permit revision 
need supply such information only if it is related to the 

proposed change. Information required under paragraph (c) of 

this section must be sufficient to evaluate the subject source 

and its application and to determine all applicable r 

111b pLVyL 9 1 1  ---.,'Thn -?,.h--

1~ u l T Z  t k t  A responsible official 
certify the submitted information consistent with par
of this section. Unless the permitting authority determines that 
an applicat,ionis not complete within 60 days of receipt of the 

application, such application shall be deemed to be complete, 

except as otherwise provided in §71.7(a)(4 )  of this part. If,
while processing an application that has been determined or 
deemed to be complete, the permitting authority determines that 

additional information is necessary to evaluate or take final 

action on that application, it may request such information in 

writing and set a reasonable deadline for a response. The 

source's ability to operate without a permit, as set forth in 

§71.7(b), shall be in effect from the date the application is 

determined or deemed to be complete until the final permit is 

issued, provided that the applicant submits any requested

additional information by the deadline specified by the 

permitting authority. 


I \ 
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applicant who fails to submit any relevant facts or who has 

submitted incorrect information in a permit application shall, 

upon becoming aware of such failure or incorrect submittal, 

promptly submit such supplementary facts or corrected 

dinformation. In addition, an applicant shall provide additional 

information as necessary to address any requirements that become 

applicable to the source after the date it filed a complete

application but prior to release of a draft permit. 


I ,%P�Ai=ti=. =5FR;=;~tTzktcr ,,*2,-,.q3* 
I , . . .  

9 1 7 - t  --F -an---n-F,--.nt - . m t 7 T - . , t 7 n m  
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t - - - l < P . . - . t < - - - rrXT--.. .  . . .  IL uppA-Lbuc--LvILu. IL L L  ,I U L  

n m - n n - ,  -.--.nt - . m t - , 7 7 - , t - n - I . 7  . m  -Ye nv 
IIIulyIIiiIbuLIL U b L I "  I L L I b U  ""L1IbLIULL b* =.< b=.czus:e sf z;z: CT 

m . * . I 

~	 ~ c ~ bZ 
*A -,- tL- ----I -8 --.t Anbu LLIL u p p ~ ~ ~ u L - i c z .  application may not omit 

information needed to determine the applicability of, or to 
impose, any applicable requi ate the fee amount 


pursuant to §71.9 


8 , 
n t r *  

~ ~ ~ ' i ~ ~ and b ~

address (or plant name and address if different from the company

name), owner's name and agent, and telephone number and names of 

plant site manager/contact. 


(2) A description of the source's processes and products

(by Standard Industrial Classification Code) including any

associated with each alternate scenario identified by the source. 


(3) The following emissions-related information: 

(i) All emissions of pollutants for which the source is 


major, and all emissions of regulated air pollutants. A permit

application shall describe all emissions of regulated air 

pollutants emitted from any emissions unit, except where such 

units are exempted under this paragraph (c) of this section. The 

permitting authority shall require additional information related 

to the emissions of air pollutants sufficient to verify which 
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requirements are applicable to the source, and other information 

necessary to collect any permit fees owed under the fee schedule 


pursuant to §71.9(b) of this part.

cation and description of all points of 

emissions described in paragraph (c)( 3 )  (i) of this section in 
sufficient detail to establish the basis for fees and 
applicability of requirements of the Act. 

(iii) Emissions rates in tpy and in such terms as are 

necessary to establish compliance consistent with the applicable

standard reference test method. 


(iv) The following information to the extent it is needed 

to determine or regulate emissions: fuels, fuel use, raw 

materials, production rates, and operating schedules. 


(v) Identification and description of air pollution control 

equipment and compliance monitoring devices or activities. 


(vi) Limitations on source operation affecting emissions or 

any work practice standards, where applicable, for all regulated

pollutants at the part 71 source. 


(vii) Other information required by any applicable

requirement (including information related to stack height

limitations developed pursuant to section 123 of the Act).


(viii) Calculations on which the information in paragraphs
(c)( 3 )  (i) through (vii) of this section is based. 

(4) The following air pollution control requirements:

(i) Citation and description of all applicable


requirements, and 

(ii) Description of or reference to any applicable test 


method for determining compliance with each applicable

requirement. 


( 5 )  Other specific information that may be necessary to 
implement and enforce other applicable requirements of the Act or 
of this part or to determine the applicability of such 

requirements.


(6) An explanation of any proposed exemptions from 

otherwise applicable requirements. 


(7) Additional information as determined to be necessary by

the permitting authority to define alternative operating

scenarios identified by the source pursuant to §71.6(a)( 9 )  or to 
define permi nd conditions implementin 
§ or § * . 5 ( ~ )  (12) of this part.

plan for all part 71 sources that contains 

all the following:


(i) A description of the compliance status of the source 
with respect to all applicable requirements.

(ii) A description as follows: 

(A) For applicable requirements with which the source is in 


compliance, a statement that the source will continue to comply

with such requirements.


( B )  For applicable requirements that will become effective 
during the permit term, a statement that the source will meet 
such requirements on a timely basis. 
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(C) For requirements for which the source is not in 

compliance at the time of permit issuance, a narrative 

desc:riptionof how the source will achieve compliance with such 

requirements.


(iii) A compliance schedule as follows: 

(A) For applicable requirements with which the source is in 


compliance, a statement that the source will continue to comply

with such requirements.


(B) For applicable requirements that will become effective 

during the permit term, a statement that the source will meet 

such requirements on a timely basis. A statement that the source 

will meet in a timely manner applicable requirements th'at become 

effective during the permit term shall satisfy this provision,

unless a more detailed schedule is expressly required by the 

applicable requirement. 


( C )  A schedule of compliance for sources that are not in 
compliance with all applicable requirements at the'time of permit
issuance. Such a schedule shall include a schedule of remedial 
measures, including an enforceable sequence of actions with 

milestones, leading to compliance with any applicable

requirements for which the source will be in noncompliance at the 

time of permit issuance. This compliance schedule shall resemble 

and be at least as stringent as that contained in any judicial 

consent decree or administrative order to which the source is 

subject. Any such schedule of compliance shall be supplemental 

to, and shall not sanction noncompliance with, the applicable

requirements on which it is based. 


(iv) A schedule for submission of certified progress 

reports no less frequently than every 6 months for sources 

required to have a schedule of compliance to remedy a violation. 


(v) The compliance plan content requirements specified in 

this paragraph shall apply and be included in the acid rain 

portion of a compliance plan for an affected source, except as 
specificall ated under k i t l e  IT? 
cf thc Act with regard to the 
schedule an achieve compliance
with the acid rain emissions limitations. 

(9) Requirements for compliance certification, including 

the following:


(i) A certification of compliance with all applicable

requirements by a responsible official consistent with paragraph
(d) of this .section and section 114(a) ( 3 )  of the Act;

(ii) A statement of methods used for determining

compliance, including a description of monitoring, recordkeeping,

and reporting requirements and test methods;


(iii) A schedule for submission of compliance

certifications during the permit term, to be submitted no less 

frequently than annually, or more frequently if specified by the 

underlying applicable requirement or by the permitting authority;

and 




, 
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(iv) A statement indicating the source’s compliance status 

with any applicable enhanced monitoring and compliance

certification requirements of the Act. 


(IO) The use of nationally-standardized forms for acid rain 


production rate, a list of such insignificant activities must be 
included in the application. An application may not omit 
information needed to determine the applicability of, or to
impose, any applicable requirement, or to calculate the fee 
amount required under the schedule established pursuant to §71.9

-
of this part. 
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orm, report, or compliance 

certification submitted pursuant to these regulations shall 

contain certification by a responsible official of truth, 

accuracy, and completeness. This certification and any other 

certification required under this part shall state that, based on 

information and belief formed after reasonable inquiry, the 

statements and information in the document are true, accurate, 

and complete. 


§ 71.6 Permit content. 
(a) Standard Permit reuuirements. Each permit issued under 

this part shall include the following elements: 
(1) Emission limitations and standards, including those 


operational requirements and limitations that assure compliance

with all applicable requirements at the time of permit issuance. 


(i) The permit shall specify and reference the origin of 

and authority for each term or condition, and identify any

difference in form as compared to the applicable requirement upon

which the term or condition is based. 


t and shall be enforceable by the 

Administrator. 


(iii) If an applicable implementation plan allows a 

determination of an alternative emission limit at a part W 
source, equivalent to that contained in the plan, to be made 
the permit issuance, re modification 

process, and the �-ka+e elects to use such 
process, any permit con ncy determination 
shall’contain provisions to ensure that any resulting emissions 
limit has been demonstrated to be quantifiable, accountable, 

enforceable, and based on replicable procedures. 


(2) Permit duration. The permitting authority shall issue 

permits for a fixed term of 5 years in the case of affected 

sources, and for a term not to exceed 5 years in the case of all 

other sources. Notwithstanding this requirement, the permitting

authority shall issue permits for solid waste incineration units 

combusting municipal waste subject to standards under section 

129(e) of the Act for a period not to exceed 12 years and shall 

review such permits at least every 5 years. 


(3) Monitorins and related recordkeepins and rePortinq

reuuirements. 


(i) Each permit shall contain the following requirements

with respect to monitoring:


(A) All emissions monitoring and analysis procedures or 

test methods required under the applicable requirements,

including any procedures and methods promulgated pursuant to 

sections 114(a)(3) or 504(b) of the Act; 


I 
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(B) Where the applicable requirement does not require

periodic testing or instrumental or noninstrumental monitoring

(which may consist of recordkeeping designed to serve as 
monitoring), periodic monitoring sufficient to yield reliable 
data from the relevant time period that are representative of the 

source's compliance with the permit, as reported pursuant to 
paragraph (a)( 3 )  (iii) of this section. Such monitoring
requirements shall assure use of terms, test methods, units, 

averaging periods, and other statistical conventions consistent 

with the applicable requirement. Recordkeeping provisions may be 

sufficient to meet the requirements of this paragraph 

(a)( 3 )  (i)(B); and 

(C)  As necessary, requirements concerning the use, 
maintenance, and, where appropriate, installation of monitoring
equipment or methods. 

(ii) With respect to recordkeeping, the permit shall 

incorporate all applicable recordkeeping requirements and 

require, where applicable, the following: 


(A)  Records of required monitoring information that include 
the following: 

(1) The date, place as defined in the permit, and time of 
sampling or measurements; 

(2) The date(s) analyses were performed; 
(3) The company or entity that performed the analyses; 
(4) The analytical techniques or methods used; 
(5) The results of such analyses; and 
(6) The operating conditions as existing at the time of 

sampling or measurement; 
( B )  Retention of records of all required monitoring data 

and support information for a period of at least 5 years from the 

date of the monitoring sample, measurement, report, or 

application. Support information includes all calibration and 

maintenance records and all original strip-chart recordings for 

continuous monitoring instrumentation, and copies of all reports

required by the permit.


(iii) With respect to reporting, the permit shall 

incorporate all applicable reporting requirements and require the 

following: 


(A)  Submittal of reports of any required monitoring at 
-leastevery 6 months. All instances of deviations from permit
requirements must be clearly identified in such reports. All
required reports must be certified by a responsible official 
consistent with S 3 8  :@.5 (d). 

(B) Prompt reporting of deviations from permit

requirements, including those attributable to upset conditions as 

defined in the permit, the probable cause of such deviations, and 

any corrective actions or preventive measures taken. Fbe 

4-11 A I &  ---I.-. 4c- 4 - J-LAlAtACZ tc t 
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(i) No permit revision shall be required for increases in 

emissions that are authorized by allowances acquired pursuant to 

the acid rain program, provided that such increases do not 

require a permit revision under any other applicable requirement.


(ii) No limit shall be placed on the number of allowances 

held by the source. The source may not, however, use allowances 

as a defense to noncompliance with any other applicable 


(iii) Any such allowance shall be accounted for according 

to the procedures es 


(5) A severabi continued validity

of the various permit requirements in the event of a challenge to 

any portions of the permit. 


( 6 )  Provisions stating the following: 
e permittee must comply with all conditions of the 

ermit. Any permit noncompliance constitutes a 

the Act and is grounds for enforcement action; for 


permit termination, revocation and reissuance, or modification; 

or for denial of a permit renewal application. 


(ii) Need to halt or reduce activity not a defense. It 

shall not be a defense for a permittee in an enforcement action 

that it would have been necessary to halt or reduce the permitted

activity in order to maintain compliance with the conditions of 

this permit.


(iii) The permit may be modified, revoked, reopened, and 

reissued, or terminated for cause. The filing of a request by

the permittee for a permit modification, revocation and 

reissuance, or termination, or of a notification of planned

changes or anticipated noncompliance does not stay any permit 

condition. 


(iv) The permit does not convey any property rights of any 

sort, or any exclusive privilege.


(v) The permittee shall furnish to the permitting

authority, within a reasonable time, any information that the 

permitting authority may request in writing to determine whether 

cause exists for modifying, revoking and reissuing, or 

terminating the permit or to determine compliance with the 

permit. Upon request, the permittee shall also furnish to the 


along with a-claimof confidentiality. 
(7) A provision to ensure t source pays

fees to the m i t t i n s  z ~ t h ~ . r i t y  sistent with 
the fee schedule approved pursuan 

( 8 )  Emissions tradins. A p that no permit

revision shall be required, under any approved economic 

incentives, marketable permits, emissions trading and other 

similar programs or processes for changes that are provided for 

in the permit. 
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(9) Terms and conditions for reasonably anticipated

operating scenarios identified by the source in its application 

as approved by the permitting authority. Such terms and 

conditions: 


(i) Shall require the source, contemporaneously with making 

a change from one operating scenario to another, to record in a 

log at the permitted facility a record of the scenario under 

which it is operating; 


(ii) May extend the permit shield described in paragraph

(f) of this section to all terms and conditions under each such 

operating scenario; and 


(iii) Must ensure that the terms and conditions of each 

such alternative scenario meet all applicable requirements and 

the requirements of this part. 


(10) Terms and conditions, if the permit applicant requests

them, for the trading of emissions increases and decreases in the 

permitted facility, to the extent that the applicable

requirements provide for trading such increases and decreases 

without a case-by-caseapproval of each emissions trade. Such 

terms and conditions: 
.... . (i) Shall include all terms required under H 7 C . 6  

(a) and (c) of this part to determine compliance; 
ay extend the permit shield described in paragraph

(f) of this section to all terms and conditions that allow such 
increases and decreases in emissions; and 

(iii) Must meet all applicable requirements and 

requirements of this Dart. 


recruiremen 


requirements and shall not violate any existing permit-term or 


ontempo
and EPA 
of each SUC 
cant under &he 

t r r c 7 n  r i m \  -F tL;-
C."G I "  .-I ,b, "L L - I I I Y  pur:. 
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Such written notice shall describe each such 

g the date, any change in emissions, pollutants


emitted, and any appl cable requirement that would apply as a 

result of the change? 


7n A f L \  f 7 A  
LJ * - \u/\ r - )( change shall not qualify for the 

shield under §W 
7n - A f L \  1 7  A\ r - l  ( permittee shall keep a record 

describing changes made at the source that result in emissions of 
a regulated air pollutant subject to an applicable requirement,
but not otherwise regulated under the permit, and the emissions 

itted 

are 

and 


permit (whether expressed therein as a rate of emissions or in 

terms of total em 


istrator 

and the 

ed below 


be a minimum of 7
days,mittir,g 


t. . ..the .... .... ....facility provides 

sz~thcri typrc-”--id= 
Fv-. TI-. 

L W  r r 3  

(i) The p v m  shall allo 
o make section 5 

under any provision of title I of the Act and the changes do not 

exceed the emissions allowable under the permit (whether

expressed therein as a rate of emissions or in terms of total 

emissions). 


u .  

?n A f L \  t i ? \  (i)(A) For each such change, the written 

notification required above shall include a brief description of 
the change within the permitted facility, the date on which the 
change will occur, any change in emissions, and any permit term 
or condition that is no longer applicable as a result of the 
change. 

this paragrap 


may provide for the 

permitted source to tra creases in emissions in 


revision and based on 

of this section. This provision 
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is available in those cases where the permit does not already
provide for such emissions trading.

) Under this paragraph (b) ( 1 2 )  (12) of chi>I .  

he written notification required above 

ormation as may be required by the 


provision in the applicable implementation plan authorizing the 

emissions trade, including at a minimum, when the proposed change

will occur, a description of each such change, any change in 

emissions, the permit requirements with which the source will 

comply using the emissions trading provisions of the applicable

implementation plan, and the pollutants emitted subject to the 

emissions trade. The notice shall also refer to the provisions

with which the source will comply in'theapplicable

implementation plan and that provide for the emissions trade. 


( B )  The permit shield described in 
rt shall not extend to 


I .2)(Ll) of t h i s  Z=CCltiC;3-; 
Compliance with the permit requirements tha 
usin.g the emissions trade shall be determined according to 
requirements of the applicable implementation plan authorizing

the emissions trade. 


7 n  A (L\I q q )
V. .. \u/\ I- /(iii) The shall require the 

permitting authority, if a t requests it, to issue 

permits -thatconta erms and conditions, including all terms 
required under § §  .6(a) and (c) of this part to determine 
compliance, allowi or the trading of emissions increases and 
decreases in the permitted facility solely for the purpose of 

complying with a federally-enforceable emissions cap that is 

established in the permit independent of otherwise applicable

requirements. The permit applicant shall include in its 

application proposed replicable procedures and permit terms that 

ensure the emissions trades are quantifiable and enforceable. 

The permitting authority shall not be required to include in the 

emissions trading provisions any emissions units for which 

emissions are not quantifiable or for which there are no 

replicable procedures to enforce the emissions trades. The 

permit shall also require compliance with all applicable 


. . .requirements. nder this paragraph ( 5 )  (12)(LLL) of 
t h i s  sectis;;, the written notification required 
above shall s change will occur and shall describe 
the changes in emissions that will result and how these increases 
and decreases in emissions will comply with the terms and 

conditions of the permit.
. . .  

v 
7n A 
A 
(L\f q q )  I , ,  ( B )  The permit shield described in 
of this part may extend to terms and condition at 

increases and decreases in emissions. 


(b) Federallv-enforceable reauirements. 

(1) All terms and conditions in a part W 

including any provisions designed to limit a source's potential 
to emit, are enforceable by the Administrator and citizens under 
the Act. 



21 


,‘ U . ” ,  W L  W L  L . A I A Y  - ~ ~ c ~ v A Au c -

Fz=Gr* { b l .
(c) Compliance requirements. All part 38 

contain the following elements with respect to c 
(1) Consistent with paragraph (a)( 3 )  of this section, 

compliance certification, test,ing,monitoring, reporting, and 
recordkeeping requirements sufficient to assure compliance with 
the terms and conditions of the ermit. M y  document (including
reports) required by a part 7@ permit shall contain a 
certification by a ficial that meets the 
requirements of § 

( 2 )  Inspecti quirements that require that, 
upon presentation of credentials and other documents as may be 
required by law, the permittee shall allow the permitting
authority or an authorized representative to perform the 
following:

Enter upon the permittee’s premises where a part 38(i) 

source is located or emissions-related activity is conducted, 

where records must be kept under the conditions of the permit;


(ii) Have access to and copy, at reasonable times, any

records that must be kept under the conditions of the permit;


(iii) Inspect at reasonable times any facilities, equipment

(includingmonitoring and air pollution control equipment),

practices, or operations regulated or required under the permit;

and 


(iv) As authorized by the Act, sample or monitor at 

reasonable times substances or parameters for the purpose of 

assuring compliance with the permit or applicable requirements. 


3) A schedule of compliance consistent with 
§ .5(c)( 8 ) .  

4 )  Progress r ts consistent with an applicable schedule 
of compliance and § .5(c)( 8 )  to be submitted at least 
semiannually, or at a more frequent period if specified in the 
applicable requirement or by the permitting authority. Such 

progress reports shall contain the following:


(i) Dates for achieving the activities, milestones, or 

compliance required in the schedule of compliance, and dates when 

such activities, milestones or compliance were achieved; and 


(ii) An explanation of why any dates in the schedule of 

compliance were not or will not be met, and any preventive or 

corrective measures adopted.


( 5 )  Requirements for compliance certification with terms 

and conditions contained in the permit, including emission 

limitations, standards, or work practices. Permits shall include 

each of the following: 
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(i) The frequency (not less than annually or such more 

frequent periods as specified in the applicable requirement or by

the permitting authority) of submissions of compliance

certifi-cations; 


(ii) In accordance with § .6(a)(3), a means for 
monitoring the compliance of the rce with its emissions 
limitations, standards, and work practices;

(iii) A requirement that the compliance certification 

include the following:


(A) The identification of each term or condition of the 

permit that is the basis of the certification; 

( B )  The compliance status; 
(C)  Whether compliance was continuous or intermittent; 
(D) The method(s) used for determining the compliance 

status of the source, currently and over the reporting period

consistent with paragraph (a)(3) of this section; and 


(E) Such other facts as the permitting authority may

require to determine the compliance status of the source;


(iv) A requirement that all compliance certifications be 

submitted to the Administrator as well as to the permitting

authority; and 


(v) Such additional requirements as may be specified 

pursuant to sections 114(a)(3) and 504(b) of the Act. 


(6) Such other provisions as the permitting authority may

require.


(d) General permits. 

(1) The permitting authority may, after notice and 

nity for public participation provided under f 7 0 . 7 ( k ; j  
, issue a general permit covering numerous similar 
. Any general permit 11 comply with all requirements 

applicable to other part 38 ermits and shall identify

criteria by which sources ma alify for the general permit. To 

sources that qualify, the permitting authority shall grant the 

conditions and terms of the general permit. Notwithstanding the 

shield provisions of paragraph (f) of this section, the source 


ubject to enforcement action for operation without a 

permit if the source is later determined not to 

r the conditions and terms of the general permit. 


General permits shall not be authorized for affected sources 


permit must apply

the terms of the 


in the general permit, prov

from the requirements of § .5, provided that such 

applications meet the requirements of title V of the Act, and 

include all information necessary to determine qualification for, 

and to assure compliance with, the general permit. Without 

repeating the public participation procedures required under 


t 
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...................... .. 

5 7 3 . 7  (l$ , the permitting authority may grant a source’s 
request f orization to operate under a general permit, but 
such a grant shall not be a final permit action for purposes of 
judicial review. 

(e) Temporarv sources. The permitting authority may issue 

a single permit authorizing emissions from similar operations by

the same source owner or operator at multiple temporary

locations. The operation must be temporary and involve at least 

one change of location during the term of the permit. No 

affected source shall be permitted as a temporary source. 

Permits for temporary sources shall include the following: 


(1) Conditions that will assure compliance with all 

applicable requirements at all authorized locations; 


(2) Requirements that the owner or operator notify the 

permitting authority at least 10 days in advance of each change

in location; and 


( 3 )  Conditions that assure compliance with all other 
provisions of this section. 

(f) Permit shield. 
(1) Except as provided in this part, th 


authority may expressly include in a part

provision stating that compliance with the co 

permit shall be deemed compliance with any applicable

requirements as of the date of permit issuance, provided,that: 


(i) Such applicable requirements are included and are 

specifically identified in the permit; or 


(ii) The permitting authority, in acting on the permit

application or revision, determines in writing that other 

requirements specifically identified are not applicable to the 

source, and the permit includes the determination or a concise 

summary thereof. 


( 2 )  A part -78 ermit that does not expressly state that 
a permit shield exis hall be presumed not to provide such a 
shield. 

( 3 )  Nothing in this paragraph or in any part TQ 
shall alter or affect the following:

(i) The provisions of section 303 of the Act (emergency
orders), including the authority of the Administrator under that 

section; 


(ii) The liability of an owner or operator of a source for 

any violation of applicable requirements prior to or at the time 

of permit issuance;


(iii) The applicable requirements of the acid rain program,

consistent with section 408(a) of the Act; or 


(iv) The ability of EPA to obtain information from a source 

pursuant to section 114 of the Act. 


(g) Emerqencv Drovision. 

(1) Definition. An I1emergencyl1means any situation arising


from sudden and reasonably unforeseeable events beyond the 

control of the source, including acts of God, which situation 

requires immediate corrective action to restore normal operation,

and that causes the source to exceed a technology-based emission 


a 
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limitation under the permit, due to unavoidable increases in 
emissions attributable to the emergency. An emergency shall not 
include noncompliance to the extent caused by improperly designed
equipment, lack of preventative maintenance, careless or improper
operation, or operator error. 

( 2 )  Effect of an emerqencv. An emergency constitutes an 
affirmative defense to an action brought for noncompliance with 
such technology-based emission limitations if the conditions of 
paragraph (g)(3) of this section are met. 

( 3 )  The affirmative defense of emergency shall be 
demonstrated through properly signed, contemporaneous operating
logs, or other relevant evidence that: 

(i) An emergency occurred and that the permittee can 
identify the cause(s) of the emergency;

(ii) The permitted facility was at the time being properly
operated;

(iii) During the period of the emergency the permittee took 

all reasonable steps to minimize levels of emissions that 

exceeded the emission standards, or other requirements in the 

permit; and 


(iv) The permittee submitted notice of the emergency to the 
permitting authority within 2 working days of the time when 
emission limitations were exceeded due to the emergency. This 
notice fulfills the requirement of paragraph {s)(3)(i-"~)(E)

of this section. This notice must contain a 

the emergency, any steps taken to mitigate


emissions, and corrective actions taken. 

(4) In any enforcement proceeding, the permittee seeking to 


establish the occurrence of an emergency has the burden of'proof. 

(5) This provision is in addition to any emergency or upset


provision contained in any applicable requirement. 


Permit issuance, renewal, reopenings, and revisions. 


(a) Action on application.

(1) A permit, permit modification, or renewal may be issued 


only if all of the following conditions have been met: 

(i) The permitting authority has received a complete


application for a permit, permit modification, or permit renewal, 


t 
1 
e 

his 


ffected States 


mit provide for compliance

with all applicable requirements and the requirements of this 

part; and 
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acid rain 


18 monthsl,,,,,,ie zs-5 k2-th=: ~ ~ & ~ l z ; ~ t r z t z r ,. .  

shall ~ 1 ~ s 
cmtzia  
rity is given to taking 


on or modification under 
title I, parts C and D of the Act. 

( 4 )  The permitting authority shall promptly provide notice 
to the applicant of whether the application is complete. Unless
the permitting authority requests additional information or 

otherwise notifies the applicant of incompleteness within 60 days

of receipt of an application, the application shall be deemed 

complete. For modificatio 


1 and 
need 

uthority shall provide a statement that 
sets forth the legal and factual basis f o r  the draft permit
conditions (including references to the applicable statutory or 

affect the requirement that any source have a preconstruction

permit under title 1 of the Act. 


time that it 


final action on the permit application, except as noted in this 




c 

2 6  

section. This protection shall cease to apply if, subsequent to 

the completeness determination made pursuant to paragraph (a)(4)
.. ......
of this section, and as required by 5 7 8 . 5  ( 2 )  ( 2 )  

I the applicant fails to submit by the dead 
wri’tingby the permitting authority any additional information 


